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STATEMENT OF JURISDICTION
Jurisdiction for this appeal is provided for at 42 Pa. C.S. § 742, relating to this
Court’s exclusive appellate jurisdiction from a Common Pleas Court’s final order.
ORDER OR OTHER DETERMINATION IN QUESTION
Under appeal is the July 12, 2018 judgment of sentence entered by the Honorable
D. Gregory Geary of the Somerset County Common Pleas Court, Criminal Division,
CP-56-CR-0000229-2017.1
On November 11, 2018, Mr. McVicker appealed.2
On December 3, 2018, Mr. McVicker filed his Concise Statement of Errors of Appeal.3
On February 19, 2019, Judge Geary filed his opinion.4
PROCEDURAL HISTORY
The Commonwealth charged Jamie McVicker with multiple criminal offenses in
connection with the February 26, 2017 shooting that left Brittney Kyle dead and Tyrell
Ferguson wounded. The offenses ranged from murder, attempted murder, aggravated
assault, simple assault, and REAP.
Mr. McVicker pleaded not guilty, but on May 23, 2018, a jury entered the
following verdicts:

1

Rpp. 1-2. Counsel filed a separated Reproduced Record. Counsel cites to the Reproduced Record by using
Rp. ___(for a single page references) or Rpp. ____ (for a multi-page reference).
2
Rpp. 3-5.
3
Rpp. 6-17.
4
Rpp. 18-44.
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Brittney’s death: third-degree murder, aggravated assault, simple assault, and
REAP.5 The jury acquitted Mr. McVicker of first-degree murder.
Tyrell’s wounds: attempted third-degree murder, aggravated assault, simple
assault, and REAP.6 The jury acquitted Mr. McVicker of attempted first-degree murder.
Jerome Kaharick represented Mr. McVicker.
On July 12, 2018, Judge Geary sentenced Mr. McVicker to 20 to 40 years in
prison for the third-degree murder conviction and a consecutive 8 to 16 years in prison
for the attempted third-degree murder conviction for an aggregate total sentence of 28
to 56 years in prison. The aggravated assault, simple assault, and REAP counts in
connection with Tyrell’s wounds merged with the attempted third-degree murder
conviction.
On July 23, 2018, Mr. McVicker filed his post-sentencing motion, which Judge
Geary denied on October 31, 2018.
On November 8, 2018, Mr. McVicker appealed.7
On December 3, 2018, Mr. McVicker filed his Concise Statement of Errors on
Appeal.8
On February 19, 2019, Judge Geary filed his opinion.9
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ISSUES PRESENTED
1.

Mr. McVicker’s attempted third-degree murder conviction and his 8- to
16-year prison sentence in connection with Tyrell Ferguson’s wounds are
invalid and unconstitutional under state and federal statutory and
decisional law because there is no such criminal offense as attempted
third-degree murder under Pennsylvania state law. U.S. Const. admts. 6,
8, 14; Pa. Const. art. I, §§ 8, 9.

2.

The trial court erred by permitting Rhonda Bittner and Matt Reinbold to
testify to out-of-court statements Brittney Kyle made to them on or about
December 1, 2016 where she accused Mr. McVicker of firing a gun at her
during an argument they had on or about December 1, 2016. Brittney
Kyle’s out-of-court statements didn’t trigger the excited utterance hearsay
exception. The trial court’s error wasn’t harmless because it’s reasonably
likely the hearsay testimony may have affected the jury’s verdicts. U.S.
Const. admts. 6, 8, 14; Pa. Const. art. I, §§ 8, 9.
STANDARD OF REVIEW
A.

Claim #1

Whether attempted third-degree murder is a cognizable offense under
Pennsylvania state law is a legal question reviewed de novo and the scope of review is
plenary. Commonwealth v. Williams, 129 A.3d 1199, 1213 (Pa. 2015).
B.

Claim #2

The Court reviews a trial court’s evidentiary admissibility ruling for abuse of
discretion. Commonwealth v. Chmiel, 738 A.2d 406, 414 (Pa. 1999). An abuse of discretion
requires “not merely an error of judgment, but where the judgment is manifestly
unreasonable or where the law is not applied or where the record shows that the action
is a result of partiality, prejudice, bias or ill will.” Commonwealth v. Widmer, 744 A.2d 745,
753 (Pa. 2000) (citation omitted).
3

STATEMENT OF FACTS
A.

Introduction

Jamie McVicker and Brittney Kyle had long-term, yet rocky, relationship.
Brittney lived with Mr. McVicker at 546 Rolling Hill Road in Boswell, Pennsylvania.10
By late February 2017, though, their relationship had run its course and she moved out
on February 21, 2017.11 A week later, on the night of February 26, 2017, Mr. McVicker
went to some local Somerset bars to enjoy the last night of freedom.12 On February
27, 2017, he was scheduled to start a short jail stint for a DUI conviction. When he
arrived home the night of February 26, 2017, sometime before 11:00 p.m., he laid down
with the intent of falling asleep.
Shortly after laying down, though, he heard an intruder in his kitchen. Armed
with a piece of furniture, he went to the kitchen to investigate. It was dark, so he
couldn’t ascertain the intruder’s identity, so he struck the intruder in the back of the
head, causing the intruder to scream. The intruder was Brittney, which confused Mr.
McVicker because she’d told him earlier that day that she wasn’t stopping by that night
to collect her cats, which he’d been caring for since she’d moved out the week before.
Mr. McVicker had sent her several text messages that day, asking her to come get her
cats before he started his jail sentence the next day.13

10

Tpp. 658-665.
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Once he realized the intruder was Brittney, Mr. McVicker tried to talk with her
to determine why she was walking around his kitchen in the dark and why she’d entered
his house unannounced. Brittney, though, refused to speak with him. She screamed,
hollered, and acted hysterical. Moments later, Mr. McVicker heard a male yelling for
Brittney from outside the house. He feared the man may come inside his house and
attack him because he (McVicker) had struck Brittney, mistaking her for an intruder.
Mr. McVicker grabbed one of the rifles he had stored away in his back bedroom. He
grabbed the rifle to defend himself against a possible home invasion or a retaliatory
attack. He then returned to the kitchen with the rifle, anticipating that Brittney’s male
companion might force his way into the house.14
When the male didn’t force his way through the rear door, Mr. McVicker went
to the rear door to see if he could hear or see someone coming. He remained inside
the kitchen with the intent of defending his house. As he listened, he heard a car door
open, which made him believe another person may be with Brittney and her male
companion. Fearful that one of the three had the intent and ability to force their way
into his house, he opened the rear door, which is part of the kitchen, with the intention
of confronting them and protecting his home.15

14
15

Tpp. 680-683.
Tpp. 683-685.
5

Mr. McVicker didn’t see anyone outside the house, but when he looked at
Brittney’s vehicle, he saw Brittney in the driver’s seat and Tyrell in the front passenger’s
seat. Tyrell was holding a firearm in his right hand and staring at him. This greatly
concerned Mr. McVicker because Tyrell and his brother had confronted him at
Merchants regarding Brittney only weeks before on February 10, 2017. After this
unprovoked and aggressive confrontation, it was clear to Mr. McVicker that Tyrell
didn’t like him and wanted to fight him.16 Mr. McVicker, therefore, immediately feared
for his life, prompting him to fire multiple shots at Tyrell’s right hand, hoping to
dislodge the firearm from his hand. He stood in the rear doorway, which annexed the
kitchen, when he fired at Tyrell’s right hand.17
Mr. McVicker returned to his back bedroom with the intention of reloading his
rifle, but he waited and listened to see if Brittney, Tyrell, and the third person had left
or were leaving. He heard Brittney’s vehicle start and thought he heard it drive away,
but he wasn’t sure. He was also unsure if Tyrell was going to return fire into his house.
He placed the rifle down after he heard, what he believed to be, Brittney’s vehicle
pulling away. He then went to the kitchen, looked out the window, and saw Brittney’s
vehicle at the “lower portion” of his yard near the fence line. The lights were on inside

16
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the vehicle, but he couldn’t see anyone inside it, and he had no idea that his prior shots
had struck Brittney and grazed Tyrell.18
Mr. McVicker scanned the front yard and Brittney’s vehicle from a distance once
more before he fled his house and ran to his vehicle. He didn’t see Brittney or Tyrell,
which concerned him because he knew Tyrell’s brother, Cameron, was a Pennsylvania
State Police (“PSP”) trooper and knew his (McVicker’s) house was part of Cameron’s
PSP jurisdiction. He feared Tyrell may have called or would call Cameron, and that an
enraged Cameron might or would come to his house and harm or even shoot him.19
Once in his vehicle, Mr. McVicker called Brian McVicker and his father, David.
He first went to Brian’s apartment where he spoke briefly with Brian regarding how to
turn himself in without getting the PSP involved. He decided to drive to Johnstown
and surrender to the Johnstown Police Department. He left Brian’s and began driving
to Johnstown when he saw a Conemaugh Township patrol car behind him. Realizing
the patrol car was following him, he drove to his cousin, Jamie McVicker’s, house and
pulled into the driveway. He surrendered at that point. He was unarmed.20 David and
Jamie McVicker corroborated his post-shooting actions.21

18
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B.

Trial
1.

Tyrell Ferguson

Tyrell testified at trial. He said he began dating Brittney in January 2017. They
worked together at SCI-Laurel Highlands. On the night of February 26, 2017, Tyrell
said he and Brittney drove to Mr. McVicker’s residence (in Brittney’s car) around 10:30
p.m. to get her cats. Tyrell said Brittney had received a text message that day from Mr.
McVicker asking her to pick up her cats. Brittney told Tyrell that, based on the text
message, she didn’t think Mr. McVicker would be home that evening.22
Once at Mr. McVicker’s, Brittney parked near the rear entrance of his house,
turned off her vehicle, and entered his house through the rear door. Tyrell said he
remained in her vehicle playing games on his cell phone. Brittney emerged moments
later with one of her cats and mentioned that the other cat had run off and hid in the
house, prompting her to go back inside. Moments later, Tyrell said he heard Brittney
scream for help, prompting him to exit her vehicle, approach the house, and yell, “Let
her go” or “stop it.”23 Tyrell said he also yelled that he was calling 911.24
Brittney emerged from the house before Tyrell called 911 because, when she
exited the house, he told her he was calling 911. Tyrell called 911 as they entered her
vehicle. He said Brittney fumbled with the keys as she tried starting the vehicle. Tyrell

22
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said he then heard a “boom.” He had no idea if Mr. McVicker was inside or outside
the house when he heard the first “boom.” Brittney slouched slightly onto him
immediately thereafter. He said he held her as he tried to get her keys into the ignition.
He also looked out the driver’s side window and saw Mr. McVicker standing on the
back stairs holding a rifle at “center mass of his body.” He started the vehicle but then
heard another “blast.” After the second “blast,” he exited the vehicle and ran into the
nearby wooded area. He was certain Brittney was dead before he exited the vehicle.25
Tyrell called Cameron as he hid in the wooded area. PSP troopers arrived shortly
thereafter and found Tyrell.26
Tyrell said he was an Airforce veteran who had extensive weapons training. He
frequently practiced his marksmanship at SCI-Laurel Highland’s shooting range. As a
DOC correctional officer, he said he was certified to carry a firearm and didn’t need a
firearms permit to possess a firearm at work.27
2.

Mr. McVicker’s testimony

Mr. McVicker testified in his own defense and told the jury the abovementioned
narrative.

He said he acted in self-defense when he fired at Tyrell because he

subjectively believed Tyrell was armed and Tyrell and his brother had confronted him
only weeks before at Merchants.

25
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3.

Forensic evidence

Brittney suffered a single, fatal chest wound.28 Tyrell suffered grazing wounds
when bullet fragments grazed his chest, abdomen, and right leg.29 The PSP recovered
two FCCs: one on the rear door steps that annexed the kitchen; and one on the kitchen
countertop.30 The PSP theorized that the fatal bullet was fired into her vehicle because
the driver’s side window glass was inside the vehicle, not outside.31 When Mr. McVicker
surrendered, he voluntarily took a breath test. His BAC was .256.32
4.

The December 1, 2016 incident
a.

Rhonda Bittner’s and Matt Reinbold’s testimony
regarding Brittney’s out-of-court statements

A component of the Commonwealth’s malice argument consisted of testimony
regarding a shooting that allegedly occurred at Mr. McVicker’s house on December 1,
2016. The Commonwealth’s evidence regarding the alleged shooting consisted of
Rhonda Bittner, Brittney’s mother, and Matt Reinbold, the owner of Merchants,
testifying about Brittney’s out-of-court statements to them on December 1, 2016. Trial
counsel objected to their testimony. In both instances, though, the trial court said
Brittney’s out-of-court statements were admissible as excited utterances under
Pa.R.Evid. 803(2).33
28
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Bittner testified that Brittney had called her and her husband, Phillip, around 3:00
a.m. on December 1, 2016. They didn’t answer Brittney’s first call, but Phillip answered
her second call. Phillip never testified because he’d passed away before trial. However,
based on Phillip’s conversation with Brittney, they drove to Merchants and picked her
up. It took Bittner and Phillip 30 to 35 minutes to get to Merchants. Once there, an
“upset” and “very worked up” Brittney told Bittner that she and Mr. McVicker had had
an argument that resulted in Mr. McVicker firing a gun at her. The bullet, Brittney said,
missed her but went through a wall in Mr. McVicker’s house.34
Bittner said she, Phillip, and Brittney went to Mr. Vicker’s house that night and
retrieved Brittney’s belongings. Once inside, Bittner said she and Phillip didn’t see any
firearms inside Mr. McVicker’s house, nor did they see holes in any of the walls.
Furthermore, Bittner said neither she, Phillip, nor Brittney called 911 or the local police
to report the alleged shooting. Also, Bittner said Brittney never sought a PFA against
Mr. McVicker based on the shooting.35
Reinbold said he and his wife, Ryan, own Merchants. Reinbold said he was
working during the early morning hours of December 1, 2016 when Brittney came into
Merchants. According to Reinbold, a stressed-out Brittney told him Mr. McVicker had
“pointed a gun at her and fired a round by her head.” Brittney also told Reinbold she’d

34
35

Tpp. 494-496, 505.
Tpp. 503, 505, 509.
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called her parents.36 Brittney, though, never told Reinbold what time the alleged
argument/shooting had occurred in comparison to when she arrived at Merchants.
Likewise, she never asked Reinbold to call 911 or the police to report the alleged
shooting.37
b.

Mr. McVicker’s testimony regarding the December 1,
2016 argument

Mr. McVicker said the December 1, 2016 incident was the culmination of a
month-long argument between him and Brittney. The argument stemmed from
Brittney’s refusal to quit using and selling drugs. Mr. McVicker gave her an ultimatum:
either stop selling and using drugs or he was going to kick her out. Brittney refused to
address her drug problem, so Mr. McVicker kicked her out and threw her belongings
onto the front yard the night of November 30th/December 1st. He then walked back
into his house but left the front door unlocked because he expected Brittney to come
back inside to resolve things and address her drug problem.38
Mr. McVicker denied shooting a firearm that night, let alone one pointed in
Brittney’s direction. He said there were no holes in his walls from a gunshot that night
or any other night. He also denied physically threatening Brittney that night.39

36

Tpp. 524-525.
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Mr. McVicker laid down and waited for Brittney to return. Brittney returned but
with her parents, Bittner and Phillip, who yelled at him and called him names but never
mentioned a shooting or accused him of shooting at Brittney that night. Their anger,
he said, was directed at the fact he’d thrown Brittney’s belongings onto the front yard.
Also, he said Brittney, Bittner, and Phillip never called 911 or the police that night to
report the alleged shooting. Nor did Brittney seek a PFA against him after the alleged
shooting.40
Mr. McVicker said he and Brittney reconciled two days later on December 3,
2016 when she moved back in. Once back, they “patched things up” and, like before,
she spent every night with him at his house. They even had Christmas dinner at Bittner
and Phillip’s house.41 He said they spent most of December 2016 and January 2017
together and often spoke about their future together. They looked at buying a house
together and even spoke of adopting children together.42
c.

Prosecutor’s closing arguments

During closing arguments, the prosecutor used Bittner’s and Reinbold’s
testimony to argue that the alleged December 1, 2016 shooting proved malice and
intent:

40

Tpp. 658-660.
Tpp. 660-661.
42
Tp. 675.
41
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Here is where he forms the intent. There was no intent to
kill her that night. He wanted to scare her. He wanted to
mess with her, just like he had done December 1st. Why
would he tell you that he shot a gun at her that night?
Anything about that night makes sense unless she was
terrified. Shoeless in the middle of the night, a 30-year-old
woman who calls her parents to come get her. Clothes all
over the place.
Here’s where he forms his intent. Tyrell is in the car. He
hears Britteny screaming. Immediately dials 911. The
defendant now realizes that Britteny Kyle is not alone.43

43

Tp. 807.
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ARGUMENTS
I.

Mr. McVicker’s attempted third-degree murder conviction and his 8- to
16-year prison sentence in connection with Tyrell Ferguson’s wounds are
invalid and unconstitutional under state and federal statutory and
decisional law because there is no such criminal offense as attempted
third-degree murder under Pennsylvania state law. U.S. Const. admts. 6,
8, 14; Pa. Const. art. I, §§ 8, 9.
A.

Relevant facts

The Commonwealth charged Mr. McVicker with attempted murder in
connection with Tyrell’s injuries. During the jury charge, the trial court instructed the
jury it could convict Mr. McVicker of attempted homicide if it found an intention to
commit any degree of murder:
The defendant in this case is charge with the crime of
attempted criminal homicide of Tyrell Ferguson. A person
may be guilty of a crime even if the ultimate goal of the crime
is not achieved if his conduct meets the test of being an
attempt to commit that crime.
The crime in this case that the defendant is accused of
attempting to commit is the crime of criminal homicide,
which in this case includes murder of the first degree, murder
of the third degree, voluntary manslaughter and involuntary
manslaughter.44
The jury convicted Mr. McVicker of attempted third-degree murder verdict.45

44
45

Tp. 837.
Tp. 865.
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Trial counsel did not object to the trial court’s attempted third-degree murder
charge before, during, or after the trial court’s jury charge. Likewise, trial counsel didn’t
object to the jury’s attempted third-degree murder guilty verdict.
B.

Brief summation of the relevant case law

There is no criminal offense under Pennsylvania state law for attempted thirddegree murder. Thus, Mr. McVicker’s attempted third-degree murder conviction and
sentence are illegal and must be vacated.
Third-degree murder is a killing done with malice but without specific intent to
kill as required in first-degree murder. Malice is the essential element of third-degree
murder and is the distinguishing factor between murder and manslaughter.
Commonwealth v. Cruz-Centeno, 668 A.2d 536, 539 (Pa. Super. 1995).

Malice

“comprehends not only a particular ill-will, but every case where there is wickedness of
disposition, hardness of heart, cruelty, recklessness of consequences, and a mind
regardless of social duty[.]” Commonwealth v. Drum, 58 Pa. 9, 15 (1868).
Third-degree murder is not a specific intent crime. It requires an intentional act,
but not an act defined by the statute as intentional murder:
… [E]vidence of intent to kill is simply irrelevant to thirddegree murder. The elements of third-degree murder
absolutely include an intentional act, but not an act defined by
the statute as intentional murder. The act sufficient for third
degree is still a purposeful one, committed with malice,
which results in death[.]
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Commonwealth v. Fisher, 80 A.3d 1186, 1191 (2013) (emphasis added); accord Commonwealth
v. Meadows, 787 A.2d 312, 317 (Pa. 2001); Commonwealth v. Young, 748 A.2d 166, 174-175
(Pa. 1999).
First-degree murder, though, is a specific intent crime. Commonwealth v. Blakeney,
946 A.2d 645, 652 (Pa. 2008). More importantly, every criminal attempt is a specific
intent crime, meaning the only possible degree of murder plausible under 18 Pa. C.S. §
901 is attempted first-degree murder because first-degree murder is a specific intent
crime. As mentioned, a “person commits an attempt when, with intent to commit a
specific crime, he does any act which constitutes a substantial step toward the
commission of that crime.” 18 Pa. C.S. § 901 (emphasis added); accord Commonwealth v.
Clopton, 299 A.2d 455 (Pa. 1972).
Based on this clearly-established law, there’s no such crime as attempted thirddegree murder in Pennsylvania. Commonwealth v. Weimer, 977 A.2d 1103, 1112 (Pa. 2009)
(Todd, J., dissenting); Commonwealth v. Williams, 730 A.2d 507, 511 (Pa. Super. 1999);
Commonwealth v. Spells, 612 A.2d 458, 461 n.5 (Pa. Super. 1992) (same); Commonwealth v.
Barnyak, 639 A.2d 40, 45 n.5 (Pa. Super. 1994) (same).
In Commonwealth v. Griffin, 456 A.2d 171 (Pa. Super. 1983), the Superior Court
ordered a new trial because the trial court there, like the trial court here, improperly
instructed the jury it could find Mr. Griffin guilty of attempted murder if it found an
intention to commit any degree of murder:

17

The question squarely presented to us is whether someone
can attempt to commit murder of the second or third degree.
We think not. A person commits an attempt when, with
intent to commit a specific crime, he does any act which
constitutes a substantial step toward the commission of that
crime. 18 Pa. C.S.A. § 901. Murder of the second or third
degree occurs where the killing of the victim is the
unintentional result of a criminal act. Thus, an attempt to
commit second or third degree murder would seem to
require proof that a defendant intended to perpetrate an
unintentional killing-which is logically impossible. While a
person who only intends to commit a felony may be guilty
of second degree murder if a killing results, and a person
who only intends to inflict bodily harm may be guilty of third
degree murder if a killing results; it does not follow that those
persons would be guilty of attempted murder if a killing did
not occur. They would not be guilty of attempted murder
because they did not intend to commit murder - they only
intended to commit a felony or to commit bodily harm.
Id. at 177.
Although trial counsel didn’t object to the attempted third-degree murder
instruction, conviction, and sentence, this claim isn’t waived. If there’s no statutory
or decisional law recognizing an alleged criminal offense, any verdict in support of the
non-cognizable criminal offense must be invalid and unconstitutional. Regarding Mr.
McVicker’s 8- to 16-year prison sentence, because it’s connected to a non-cognizable
criminal offense, it too is illegal and must be vacated. Commonwealth v. Thompson, 106
A.3d 742, 759 (Pa. Super. 2014) (“If no statutory authorization exists for a particular
sentence, that sentence is illegal and subject to correction. An illegal sentence must
be vacated.”).
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C.

Trial court’s opinion

The trial court agreed with Mr. McVicker: “Defendant is correct… that
attempted third-degree murder is not a cognizable offense in Pennsylvania.”46 The trial
court also agreed that trial counsel’s failure to object can’t prevent appellate review of
this illegal conviction and sentence claim: “However, despite trial counsel’s omission,
Defendant’s claim… cannot be waived.”47
The trial court remanded for resentencing because it ran the third-degree murder
sentence and attempted third-degree murder sentence consecutively. The trial court
also merged the Tyrell-related aggravated assault, simple assault, and REAP convictions
with the attempted third-degree murder conviction. Vacating the trial court’s initial
sentencing order, therefore, “would disrupt the overall sentencing scheme,”48
warranting a remand for resentencing. Commonwealth v. Thur, 906 A.2d 522, 569 (Pa.
Super. 2006). As the trial court correctly noted, under 42 Pa. C.S. § 706, this Court
“may affirm, modify, set aside or reverse any order brought before it for review, and
may remand the matter and direct the entry of any such appropriate order, or require
such further proceedings to be had as may be just under the circumstances.”

46

Rp. 33.
Rp. 33.
48
Rp. 34.
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D.

Conclusion

Based on the facts, case law, and the trial court’s opinion, the Court must vacate
Mr. McVicker’s attempted third-degree murder conviction and 8- to 16-year prison
sentence and remand to the trial court for resentencing.
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II.

The trial court erred by permitting Rhonda Bittner and Matt Reinbold to
testify to out-of-court statements Brittney Kyle made to them on or about
December 1, 2016 where she accused Mr. McVicker of firing a gun at her
during an argument they had on or about December 1, 2016. Brittney
Kyle’s out-of-court statements didn’t trigger the excited utterance hearsay
exception. The trial court’s error wasn’t harmless because it’s reasonably
likely the hearsay testimony may have affected the jury’s verdicts. U.S.
Const. admts. 6, 8, 14; Pa. Const. art. I, §§ 8, 9.
A.

Introduction

The trial court erred when it permitted Rhonda Bittner and Matt Reinbold to
testify about Brittney’s out-of-court statements. First, the Commonwealth presented
no evidence as to when – on December 1, 2016 or November 30, 2016 – Mr. McVicker
allegedly fired a gun at Brittney.

The absence of this evidence is fatal to the

Commonwealth’s excited utterance (“EU”) argument.

Under the EU hearsay

exception, the startling event and the witness’s spontaneous statement(s) must be
“closely” connected in time. Second, the Commonwealth presented no independent
evidence – outside of Brittney’s own self-serving, out-of-court statements – regarding
the alleged startling evidence, i.e., Mr. McVicker shot at her and the bullet went through
a wall in Mr. McVicker’s home.
B.

Brief summation of EU case law and application of case law

Pa.R.Evid. 803(2) defines an EU as: “A statement relating to a startling event or
condition made while the declarant was under the stress of excitement caused by the
event or condition.” Pa.R.Evid. 803(2). Under Rule 803(2), for a statement to be an
EU, it must be: (1) a “spontaneous declaration” (2) by a person whose mind has been
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“made subject to an overpowering emotion caused by some unexpected and shocking
occurrence,” (3) which the person “has just participated in or closely witnessed,” and
(4) “made in reference to some phase of that occurrence which he perceived,” and (5)
the declaration must be made “so near the occurrence both in time and place” as to
“exclude the likelihood of its having emanated in whole or in part from” his or her
“reflective faculties.” Commonwealth v. Stallworth, 781 A.2d 110, 119-120 (Pa. 2001).
Likewise, the EU exception requires independent evidence - outside of the out-of-court
statement itself – to establish the startling event happened.

Where there’s no

independent evidence the startling event occurred, a statement allegedly made in
response to the alleged startling event can’t be admitted under the EU hearsay
exception. Commonwealth v. Keys, 814 A.2d 1256, 1259 (Pa. Super. 2003); Commonwealth v.
Barnes, 456 A.2d 1037, 1040 (Pa. Super. 1983).
1.

No evidence or testimony regarding timing
a.

Trial record

The trial court erred in admitting Brittney’s out-of-court statements because the
Commonwealth presented no evidence as to when the alleged shooting occurred in
comparison to when Brittney mentioned the shooting to Reinhold and when she called
Bittner and Phillip. Also, when Bittner spoke with Brittney at Merchants, Brittney never
said what time the alleged shooting had occurred. In short, because the Commonwealth
presented no evidence as to when the alleged startling event occurred, Brittney’s outof-court statements shouldn’t have been admitted.
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b.

Trial court’s opinion

The trial court spent many words and pages articulating the EU case law and the
facts regarding Brittney’s statements to Reinbold and Bittner on December 1, 2016.49
However, it never addressed the fundamental issue raised in Mr. McVicker’s Concise
Statement of Errors on Appeal. Mr. McVicker doesn’t dispute that Brittney made these
statements to Reinbold and Bittner on December 1, 2016. His problem, though, is that
the Commonwealth presented no evidence as to when the alleged shooting occurred.
There’s no evidence or testimony that Brittney told Reinbold or Bittner the alleged
shooting occurred immediately before she arrived at Merchants Bar.
The trial court acknowledged this fatal flaw in the Commonwealth’s evidence,
but instead of conceding it had erred in admitting Reinbold’s and Bittner’s statement,
it assumed the timing of the alleged shooting had to have been only “moments before”
Brittney arrived at Merchants:
As the record demonstrates, [Brittney] fled [Mr. McVicker’s]
residence hurriedly. Without pausing to grab essential
belongings such as her wallet, cell phone or keys to her own
vehicle, [Brittney] drove [Mr. McVicker’s] vehicle to
Merchant’s Bar, after apparently discovering his keys still left
inside the vehicle. Early in the morning and in the middle
of winter, [Brittney] left the residence without any shoes and
wearing only thin pajamas. Given [Brittney’s] appearance
and demeanor at the bar, and the manner in which she fled
[Mr. McVicker’s] residence, there seems no doubt that the
starting event in question occurred moments before
[Brittney] arrived at Merchant’s Bar (a roughly 10-minute
drive from [Mr. McVicker’s] residence), and that [Brittney]
49
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remained under stress of that event when making statements
to both Reinbold and Bittner.50
The trial court’s reasoning, though, is based entirely on Brittney’s self-serving
statements, and this leads to the second fatal flaw regarding the trial court’s ruling.
2.

No independent proof the startling event occurred
a.

Trial record, Barnes, and Keys

Outside of Brittney’s own self-serving, out-of-court statements, the
Commonwealth presented no independent evidence establishing the “startling event”
had in fact occurred. Put differently, “the only evidence that a startling event had in
fact occurred was contained in the statement sought to be admitted as a spontaneous
reaction thereto.” Commonwealth v. Barnes, 456 A.2d at 1039. The absence of independent
evidence makes the trial court’s EU ruling erroneous.
In Commonwealth v. Keys, 814 A.2d 1256 (Pa. Super. 2003), for instance, the
defendant was convicted of making terroristic threats after a bench trial. According to
the Commonwealth, the defendant placed a three-foot sword to his wife’s neck, dragged
her by her hair, and prevented her from leaving the house. His wife, allegedly held
overnight against her will, escaped the next day, ran eight to ten blocks, and contacted
the police. An officer arrived and spoke with the wife who was “visibly upset and
angry.” She told the officer about the alleged incident. The officer said she appeared

50
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“distraught and erratic.” The officer arrested the defendant and recovered the sword
from his bedroom. Id. at 1257.
At a municipal court bench trial, the wife didn’t testify, and the record didn’t
reflect the reason for her absence. The officer, though, recounted the wife’s statements
and described the retrieved sword. Trial counsel objected, but the trial court said the
wife’s statement constituted an EU. Id.
On appeal, this Court disagreed. First, it said thirty minutes had elapsed between
the end of the startling event and the statement the wife made to the officer. Second,
the statement was elicited eight to ten blocks away from the scene of the startling event.
Third, the utterance was in response to the officer’s query. And fourth, “no independent
evidence was presented substantiating the alleged incident.” The Court, notably, said
“the officer’s observations of [the wife’s] agitated state independently” didn’t
“establish[] the startling event” because “[n]o testimony was presented that [the wife]
did not ‘engage in a reflective thought process’ prior to her contact with the police
officer.” Id. at 1259.
Also, in Commonwealth v. Barnes, 456 A.2d 1037 (Pa. Super. 1983), the defendant
was convicted of robbery after a bench trial. According to the Commonwealth, the
defendant entered Lemuel Rock’s apartment during the early morning hours, punched
Rock, pushed him to the ground, covered his face with a sheet, and stole $300 from
him. Rock died before trial, so the only evidence the Commonwealth presented was
Rock’s out-of-court statement that he gave the day after the alleged robbery. The
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officer testified that a “somewhat agitated” Rock had told him the abovementioned
narrative of the robbery. Id. at 1038-1039. Trial counsel objected, but the trial court
said Rock’s out-of-court statement constituted an admissible EU. Id. at 1039.
On appeal, this Court disagreed. It first recognized that “the only evidence” a
startling event “had in fact occurred was contained in the statement sought to be
admitted as a spontaneous reaction thereto.” It then said there was “no independent
evidence that a forced entry of Rock’s apartment had been made, no independent
evidence that Rock had been physically bruised or otherwise injured, no independent
evidence that he had $ 300 in his possession prior to the alleged robbery, and no
independent evidence that money in any amount had been stolen.” Id. at 1039.
Furthermore, a search of the defendant’s apartment, “conducted within twenty minutes
of the alleged robbery, failed to produce any part of the money alleged to have been
stolen.” Id. at 1039-1040.
Based on these facts, the Court said it was “presented with the troublesome
situation in which the excited utterance itself is being used to prove that an exciting
event did, in fact, occur.” Id. at 1040. The Court said this “circuitous reasoning” was
“unacceptable” and held that when “there is no independent evidence” a startling event
“has occurred, an alleged [EU] cannot be admitted as an exception to the hearsay rule.”
Id.
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Based on Keys, Barnes, and the independent proof requirement, the trial court
erred when it admitted Brittney’s out-of-court statements to Reinbold and Bittner. The
Commonwealth presented no independent proof – outside of Brittney’s out-of-court
statements – to prove that the alleged startling event occurred. Bittner, importantly,
said she saw no weapons inside Mr. McVicker’s home or bullet holes in the walls when
she and Phillip went to his house with Brittney to retrieve her belongings on December
1, 2016. Likewise, when the PSP searched Mr. McVicker’s home after the February 26,
2017 incident, it found no bullet holes in any of walls in him home.
b.

Trial court’s opinion

The trial court said Mr. McVicker’s case is “distinguishable” from Keys and Barnes.
First, the trial court said the determinative fact in Keys and Barnes was that the
challenged out-of-court statements “form[ed] the basis of the criminal conduct” alleged
in both cases. Here, though, the trial court said Brittney’s out-of-court statements didn’t
“form the basis of the criminal conduct charged against [Mr. McVicker]” because the
Commonwealth introduced her statements merely to “demonstrate the acrimonious
nature” of Mr. McVicker’s and Brittney’s relationship before the shooting.51
Second, the trial court interpreted Keys and Barnes to mean that an EU had to “serve
as the sole evidence offered against” a defendant for it to be ruled inadmissible. Thus,
because Bittner’s and Reinbold’s testimony “did not serve as the sole evidence offered

51
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against [Mr. McVicker] in this matter,” the trial court said their testimony didn’t violate
Keys and Barnes.52
The trial court is wrong. Keys and Barnes aren’t based on the fact the challenged
EU statement(s) formed the basis of the alleged criminal conduct or represented the
sole evidence against the defendant. To the contrary, Keys and Barnes represent
straightforward applications of Rule 803(2). Under Rule 803(2), the critical issues are
whether the (1) declarant made a “spontaneous declaration,” (2) after witnessing an
“unexpected and shocking occurrence,” and (3) the shocking occurrence happened just
before or close in time to the declarant’s spontaneous declaration. Commonwealth v.
Stallworth, 781 A.2d at 119-120.
Consequently, whether the alleged EU is directly connected to the charged
criminal conduct, or represents the only evidence linking the defendant to the charged
criminal conduct, is irrelevant under Rule 803(2). Moreover, the trial court’s focus on
the nexus between the challenged EU and the alleged criminal conduct represents a
prejudice consideration, not a substantive consideration under Rule 803(2).
Furthermore, the Commonwealth did, in fact, weaponize Brittney’s out-of-court
statements as evidence of malice and intent during its case-in-chief. The trial court said
the Commonwealth used Brittney’s statements only to prove that Brittney and Mr.
McVicker had an acrimonious relationship before the February 26, 2017 incident. This

52
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is false. Before the Commonwealth introduced Brittney’s out-of-court statements, the
record contained substantial evidence of Mr. McVicker’s and Brittney’s acrimonious
relationship. Thus, the Commonwealth didn’t need to introduce Brittney’s out-of-court
statements to make this point. Next, the Commonwealth introduced Brittney’s out-ofcourt statements for a singular purpose: to prove Mr. McVicker had a proclivity to act
recklessly by shooting at Brittney during arguments.
Malice is third-degree murder’s most significant element. Malice exists where
there is a “wickedness of disposition, hardness of heart, cruelty, recklessness of consequences,
and a mind regardless of social duty, although a particular person may not be intended
to be injured.” Commonwealth v. Pigg, 571 A.2d 438, 441 (Pa. Super. 1990) (emphasis
added). Malice must also be present to obtain an aggravated assault conviction.
Commonwealth v. Fierst, 620 A.2d 1196, 1203 (Pa. Super. 1993).
Brittney’s

out-of-court

statements

represented

powerful

evidence

of

recklessness, i.e., shooting at someone in the heat of an argument and nearly missing
her is the epitome of recklessness of consequences. Accordingly, although Brittney’s
out-of-court statements focused on an alleged incident that occurred three months
before the February 26, 2017 incident, the Commonwealth clearly attempted to
weaponize them to prove malice. In other words, Brittney’s out-of-court statements
had a direct nexus to the charged offenses of third-degree murder and aggravated
assault.
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Third, the trial court said Commonwealth v. Murray, 83 A.3d 137 (Pa. 2013) undercut
Mr. McVicker’s argument.53 The trial court is wrong. Murray reinforces Mr. McVicker’s
position, not the Commonwealth’s. In Murray, four people – Brewer, Mims, Holmes,
and Pennington, robbed three drug dealers – Murray, Morris, and Jones. Brewer, Mims,
Holmes, and Pennington stole money, drugs, and cellphones from Murray, Morris, and
Jones. After the robbery, Brewer, Mims, Holmes, and Pennington went to a Best
Western Hotel and celebrated by using the drugs and cell phones they’d stolen.
Murray, Morris, and Jones, though, immediately sought retribution. One of the
three called one of the cellphones that Brewer, Mims, Holmes, and Pennington had
stolen. Pennington answered the cellphone and immediately yelled, “Oh my God,
they’re going to kill me. They’re going to kill me.” Brewer witnessed the threatening
phone call and heard Pennington yell these spontaneous statements. Murray, Morris,
and Jones eventually murdered Mims and Pennington.
The Commonwealth tried Murray by himself. At trial, Brewer testified against
Murray and discussed the phone conversation Pennington had as well as her out-ofcourt statement of “Oh my God, they’re going to kill me. They’re going to kill me.”
Murray objected on hearsay grounds, but the trial court admitted Brewer’s testimony
under Rule 803(2). Id. at 156-157.

53
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On appeal, Murray argued that Pennington’s declaration didn’t constitute an EU.
The Supreme Court rejected this argument. It initially said, “[t]he circumstances
surrounding the statements may be sufficient to establish the existence of a sufficiently
startling event.” Id. at 158. The circumstances, the Court said, demonstrated that
Pennington was, in fact, threatened.

The Court said Brewer had witnessed the

threatening phone call and saw and heard Pennington make her “startling” statement.
Id. at 158.
Murray is not only easily distinguishable from Mr. McVicker’s case, it actually
supports his EU argument. In Murray, Brewer witnessed the startling event, meaning
Pennington’s out-of-court statement(s) didn’t represent the only evidence that the
starting event had, in fact, occurred. Brewer’s testimony, therefore, satisfied the
independent proof requirement. Here, however, the Commonwealth presented no
independent evidence, be it an eyewitness or forensic evidence, that proved Mr.
McVicker fired a gun in Brittney’s direction on December 1, 2016 because he was angry
at her.
For instance, had Bittner witnessed the December 1, 2016 shooting, like Brewer
had witnessed the threatening phone call in Murray, the trial court’s reliance on Murray
would be appropriate. Neither Bittner nor Reinbold, though, witnessed the alleged
shooting. Consequently, Murray is relevant but not in the way the trial court articulated.
It’s relevant because it supports Mr. McVicker’s independent prove and inadmissibility
arguments.
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Fourth, the trial court said Commonwealth v. Sherwood, 982 A.2d 483 (Pa. 2009) also
disproved Mr. McVicker’s argument.54 The trial court is wrong. Sherwood, like Murray,
supports Mr. McVicker’s position, not the Commonwealth’s.

In Sherwood, the

defendant was convicted of beating to death his four-year-old step daughter Marlee.
During its case-in-chief, the prosecutor had Marlee’s mother, Heather, testify about
statements Marlee had made to her about injuries she (Marlee) had sustained in the
months preceding her death.
For instance, in August 2004, Heather saw Marlee sitting on the bed with a
“bloody lip.” When Heather asked what had happened, Marlee told her the defendant
had given her a “knuckle sandwich.” In September 2004, Heather saw Marlee sitting
the couch with a “bloody, swollen lip.” When Heather inquired again, Marlee said the
defendant had given her another “knuckle sandwich.” In November 2004, Heather
saw a “fresh cut under” Marlee’s eye. When she asked what had happened, Marlee
again said the defendant gave her a “knuckle sandwich.” Id. at 495.
On appeal, the defendant argued Heather’s testimony constituted inadmissible
hearsay. The Supreme Court disagreed and said Marlee’s out-of-court statements to
Heather were admissible under Rule 803(2). Based on Marlee’s bloody lips and the
fresh cut under her eye, the Court said there was substantial, independent proof
regarding the startling events connected to each out-of-court statement, i.e., the
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defendant struck Marlee in the face shortly before Marlee made her statements to her
mother. Id. at 496.
Sherwood, like Murray, is not only easily distinguishing, it supports Mr. McVicker’s
inadmissibility argument. Although Heather didn’t witness the defendant strike Marlee,
the bloody lips and cut eye, represented significant, independent proof of the startling
events. Here, however, the Commonwealth presented no independent proof, be it an
eyewitness or forensic evidence, that substantiated Brittney’s self-serving, out-of-court
statements regarding the alleged shooting.
Consequently, Sherwood and Murray support Mr. McVicker’s inadmissibility
argument and prove the trial court erred by admitting Bittner’s and Reinbold’s hearsay
testimony.
C.

The trial court’s error wasn’t harmless

The trial court’s error wasn’t harmless. An error isn’t harmless when it’s
reasonably likely the error may have affected the jury’s verdict. United States v. Bagley, 473
U.S. 667, 679 n.9 (1985). The Commonwealth has the burden of proving the error was
harmless. Chapman v. California, 386 U.S. 18, 22 (1967). The Commonwealth can’t meet
this burden, as it’s reasonably likely Brittney’s inadmissible and unsubstantiated hearsay
statements, which jurors heard from two Commonwealth witnesses, may have affected
their verdicts.
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Jurors acquitted Mr. McVicker of first-degree murder, meaning they didn’t
believe he premeditated Brittney’s death. The jury’s acquittal, therefore, made the key
issue about malice. If Mr. McVicker acted without malice, the jury would’ve then
determined whether he was guilty of voluntary or involuntary manslaughter. Likewise,
malice was a key issue regarding the aggravated assault counts. Commonwealth v. Fierst,
620 A.2d at 1203.
Brittney’s unsubstantiated, out-of-court statements regarding the alleged
shooting played a key role in the Commonwealth’s malice argument. Mr. McVicker
argued self-defense, but with Brittney’s out-of-court statements, the Commonwealth
persuasively argued that Mr. McVicker’s actions on February 26, 2017 were analogous
to his alleged reckless actions on December 1, 2016.55 Put differently, Mr. McVicker
wasn’t defending himself on February 26, 2017; he was acting recklessly by, once again,
shooting in Brittney’s direction after they had some sort of argument and physical
altercation inside his house. Thus, according to the Commonwealth, this wasn’t about
self-defense, but Mr. McVicker’s proclivity to act with a wanton disregard for human
life when he and Brittney argued.
Again, under Chapman, the issue is whether it’s reasonably likely the inadmissible
evidence may have affected the jury’s verdicts. Although Mr. McVicker doesn’t have the
burden under the harmless error doctrine, it’s reasonably likely Brittney’s inadmissible
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and unsubstantiated hearsay statements may have affected the jury’s verdicts, entitling
Mr. McVicker to a new trial.
CONCLUSION
WHEREFORE, based on the forgoing facts and authorities, Mr. McVicker
respectfully requests the following relief:
1. An order granting Mr. McVicker a new trial based on Bittner’s and Reinbold’s
inadmissible hearsay testimony; and in the alternative,
2. An order vacating his attempted third-degree murder conviction and 8- to 16year prison sentence and remanding to the Common Pleas Court for resentencing.
Respectfully submitted this the 15th day of April, 2019.
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