


adversarial testing.” United States v. Cronic, 466 U.S. 648, 656 (1984). Trial
counsel, as a result, “has a duty to bring to bear such skill and knowledge as will
render the trial a reliable adversarial testing process.” Strickland v. Washington,
468 U.S. at 688. Thus, unless a defendant receives effective representation, “a
serious risk of injustice infects the trial itself.” Cuyler v. Sullivan, 446 U.S. 330, 343
(1980). In short, the right to effective representation is the “great engine by which
an innocent man can make the truth of his innocence visible[.]” Luis v. United
States, 136 S. Ct. 1083, 1089 (2016) (quotations and citation omitted).

3. Mr. Fields also has a due process right to effective appellate representation.
Evitts v. Lucey, 469 U.S. 387, 394, 396 (1985). Thus, direct appeal, like trial,
“require[s] careful advocacy to ensure that rights are not forgone and that
substantial legal and factual arguments are not inadvertently passed over.” Penson
v. Ohio, 488 U.S. 75, 85 (1988). While appellate counsel need not raise all non-
frivolous claims, Jones v. Barnes, 463 U.S. 745, 752-753 (1983), they must “examine
the record with a view to selecting [and presenting] the most promising issues for
review.” Id. at 752. In short, appellate counsel cannot “abandon” or dismiss
“substantial matter[s] of arguable merit,” but instead must “brief each significant

arguable issue.” Commonwealth v. Townsell, 379 A.2d 98, 101 (Pa. 1977).
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4. To prevail on an ineffectiveness claim, Mr. Fields must demonstrate that
counsel performed deficiently and the deficient performance prejudiced him.
Strickland v. Washington, 466 U.S. at 687. The deficiency prong “requires showing
that counsel made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed [to] the defendant by the Sixth Amendment.” Strickland v.
Washington, 466 U.S. at 687. The prejudice prong requires showing “a reasonable
probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” Id. at 694. A reasonable
probability “is a probability sufficient to undermine confidence in the outcome,”
id, which it is “not a stringent” standard to satisfy because it is “less demanding
than the preponderance standard.” Hall v. Kyler, 190 F.3d 88, 110 (3d Cir. 1999).

5. Under state law, a petitioner must show (1) the underlying legal claim is of
arguable merit, (2) trial counsel’s action or inaction lacked any objectively
reasonable basis designed to effectuate his interest(s), and (3) prejudice.
Commonwealth v. Pierce, 527 A.2d 973, 975-976 (Pa. 1987). Although Pierce rests
on a three-prong analysis, as compared to Strickland’s two-prongs, “the test for
counsel ineffectiveness is the same under both the Pennsylvania and federal
Constitutions: it is the performance and prejudice test set forth in Strickland|[.]”

Commonwealth v. Spotz, 870 A.2d 822, 829 (Pa. 2005).
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Claim1
1. Trial counsel was ineffective for failing to consult with Mr. Fields about
the possibility of requesting DNA testing on the black knit hat collected
near the shooting scene and subsequently requesting the discussed DNA
testing. U.S. Const. amends. VI, XIV; Pa. Const. art. [, § 9.

6. Ordinarily, a petitioner seeking post-conviction DNA testing must file a
motion pursuant to 42 Pa. C.S.A. § 9543.1. Here, though, Mr. Fields cannot utilize
section 9543.1 because DNA testing was available before trial. Section 9543.1(a)(2)
mandates DNA testing be unavailable before trial or, if DNA testing was available,
that the trial court refused the petitioner’s pre-trial funding request for DNA
testing. Here, DNA testing was available and trial counsel never made a pre-trial
funding request. Mr. Fields, therefore, cannot rely on 42 Pa. C.S.A. § 95431 to
obtain post-conviction DNA testing. Commonwealth v. Williams, 899 A.2d 1060,
1063 (Pa. 2006). Litigating a trial counsel ineffectiveness claim, consequently,
represents the only way Mr. Fields can obtain post-conviction DNA testing at this
point. See id.

7. Mr. Fields can prove Pierce’s first two prongs:

a. First, because the gunman’s identity was at issue, “[trial] counsel’s
failure to pursue [DNA] evidence which may have challenged [Timothy Johnson’s]

identification of [Mr. Fields] presents an issue of arguable merit.” Commonwealth

v. Williams, 899 A.2d at 1064.
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b. Second, trial counsel’s decision not to pursue DNA testing was
unreasonable. If the Court believes the record is inadequate to determine the
reasonableness of trial counsel’s decision, Mr. Fields is entitled to an evidentiary
hearing where the Court can develop additional facts regarding trial counsel’s
decision-making.

8. Pierce’s third prong, i.e., establishing prejudice, however, “presents problems in
this situation,” Commonwealth v. Williams, 899 A.2d at 1065, because prejudice can
only be established if DNA testing is conducted-and the results are exculpatory. Id.
The Williams court cured this problem by holding that, once a petitioner
establishes the first two prongs, he may pursue DNA testing to prove prejudice. Id.
at 1065-1066.

a. This Claim is of Arguable Merit

9. This claim has arguable merit because the gunman's identity was at issue.
Commonwealth v. Williams, 899 A.2d at 1064. Mr. Fields put the gunman’s
identity at issue when he presented two alibi witnesses, Robert Reddy and James
Brown, who both testified Mr. Fields was with them as well as Pastor Purvies at the
time of the shooting shoveling snow blocks away from the shooting.'

10. This claim also has arguable merit because: at the preliminary hearing,

Timothy Johnson testified he did not recall identifying Mr. Fields as one of the two

' NT, Trial, 2/5/2013, pp. 96-115 (Robert Reddy), 16-135 (James Brown).
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men he saw near the Ridge Food Market.* Johnson testified he circled Mr. Fields’
photograph during the February 16, 2010 photo array, but testified he only circled
Mr. Fields’ photograph because he recognized Mr. Fields from the neighborhood,
not because he recognized Mr. Fields as one of the two men he saw near the Ridge

Food Market on February 11, 2010.°

b. Trial Counsel Did Not Have a Reasonable Basis for Not
Requesting Pre-Trial DNA Testing

1. Trial counsel’s decision not to request pre-trial DNA testing, when the
Commonwealth did not, was unreasonable. When assessing whether trial counsel
had a “reasonable basis” for a particular act or omission, the question is not
whether there were other courses of action available, but “whether counsel’s
decision had any basis reasonably designed to effectuate his client’s interest.”
Commonwealth v. Williams, 141 A.3d 440, 463 (Pa. 2016). Put differently, the issue
is “whether counsel made an informed choice, which at the time the decision was
made reasonably could have been considered to advance and protect [the]
defendant’s interests.” Commonwealth v. Dunbar, 470 A.2d 74, 77 (Pa. 1983)
(emphasis added). Trial counsel’s action or omission will be considered
unreasonable if the petitioner establishes “that an alternative not chosen offered a
potential for success substantially greater than the course actually pursued.”

Commonwealth v. Howard, 719 A.2d 233, 237 (Pa. 1998).

*NT, Prelim. Hrg., 11/10/2010, p. 22.
3 NT, Prelim. Hrg., u/10/2010, p. 25.
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12. Trial counsel acted unreasonably by not identifying the black knit cap as a
probative item of evidence and not consulting Mr. Fields regarding the possibility
of subjecting the black knit hat to DNA testing. The following facts, which trial
counsel knew before trial, strongly suggested the black knit cap was connected to
the shooting and could possibly provide exculpatory information.

a. First, Anthony Benton gave a statement to detectives shortly after the
shooting on February 1, 2010.* At the time of the shooting, Benton was inside his
residence near the corner of Taney Street and Ridge Avenue when he heard 4 to 5
gunshots directly outside his residence. Benton looked out his first floor window

and saw a black male, in his late 20s/early 30s, with a full beard, standing near the

victim with a handgun in his right hand. The black male had on a black coat,

black knit hat, blue jeans, and a dark-colored hooded sweatshirt under his coat.
The black male then started running south on Taney Street while trying to place
the handgun in his waistband. On February 16, 2010, Benton identified the black
male as Mr. Fields.

b. Second, in Officer Billips’ Crime Scene Log, under the section titled
“Description of Suspect,” Billips wrote, “B/M, Blk jacket, Blk hat, Blk sweater,

tattoo on his (L) wrist.”

* Exs. 1-2.
> Ex. 5.
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c. Third, in the Crime Scene Information report, under the section titled
“Evidence Found & Original Location,” the report states, “Blood on street, casing
on ground, black hat, bag of groceries, Ridge Food Market has video camera
surveillance.”® At trial, Officer O'Brien testified that once he located the black
knit hat, the two fired cartridge casings (“FCC”), and a bag of groceries near the
scene, he blocked off the scene with crime scene tape.”

13. DNA testing offered a potential for success substantially greater than the
course trial counsel actually pursued. In other words, had trial counsel coupled
his alibi defense with conclusive DNA evidence linking a known felon to the black
knit hat, the likelihood of an acquittal would have been “substantially greater|[.]”
Commonwealth v. Howard, 719 A.2d at 237.

14. If the Court finds the reasonable basis prong “cannot readily be answered from
the record... an evidentiary hearing is appropriate, and indeed necessary, in order
to address [this] prong.” Commonwealth v. Williams, 899 A.2d at 1065.

15. Based on counsel’s communications with Mr. Fields and his family, it is his
understanding trial counsel never informed Mr. Fields the defense had a right to
subject the black knit cap to DNA testing, never discussed DNA testing’s
advantages and disadvantages, and never consulted with Mr. Fields to see if he

wished to have the black knit cap subjected to DNA testing. Florida v. Nixon, 543

°Ex. 6.
" NT, Trial, 1/28/2013, p. 142.
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U.S. 175, 178 (2004) (“Defense counsel undoubtedly has a duty to discuss potential
strategies with the defendant.”); Strickland v. Washington, 466 U. S. at 688 (trial
counsel must “consult with the defendant on important decisions and to keep the
defendant informed of important developments in the course of the
prosecution.”).

16. Had Mr. Fields known the defense had a right to have the black knit cap DNA
tested, he would have requested trial counsel to litigate the issue with the hopes of
having the black knit cap tested. As Williams make clear, Mr. Fields’ desire to seek
DNA testing is significant: “Generally, where a defendant requests pre-trial DNA
testing, counsel should advise him such test has the potential to strongly
inculpate, not just exonerate. [f the defendant still wishes to have the test, counsel
should accede to this demand.” Commonwealth v. Williams, 899 A.2d at 1065,

¢. The Prejudice Prong Cannot Be Addressed or Litigated Until
the Black Knit Cap is Tested

17. Williams is again instructive regarding the prejudice prong:

[Tlhe prejudice inquiry of the ineffectiveness test
presents problems in this situation. Notwithstanding
appellant’s assertion regarding the merit of his claim,
appellant admits he is unable to prove prejudice without
the results of the DNA test. Thus, a conundrum exists:
appellant cannot prove prejudice without the test, and
without showing prejudice he cannot get the test.

Commonwealth v. Williams, 899 A.2d at 1065.
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18. Williams, however, said if the petitioner established his trial attorney lacked a
reasonable strategy for not seeking DNA testing, DNA testing could be conducted,
the results of which the PCRA Court could use to adjudicate the prejudice prong.
Id. at 1065-1066. Here, Mr. Fields pled sufficient facts to prove trial counsel lacked
a strategic basis for not pursuing DNA testing, meaning he is entitled to DNA
testing. If the Court thinks otherwise, and believes the record is insufficient to
adequately address the reasonable basis prong, Mr. Fields is entitled to an
evidentiary hearing under Williams and Pa.R.Evid. 9o8(A)(2). Mr. Fields is also
entitled to DNA testing under Pa.R.Evid. 902(E)(1) because the inability to prove
prejudice constitutes an extraordinary circumstance.

Claim 2
2. Trial counsel was ineffective for not objecting to the trial court’s flight
instruction as it related to Mr. Fields. U.S. Const. amends. VI, XIV; Pa.
Const. art. 1, § g.
a. Facts in Support of Claim

19. On February 19, 2010, detectives issued an arrest warrant for Mr. Fields that

listed two addresses: 1716 North Marston Street and 1843 North Marston Street.?

Members of the fugitive task squad visited both addresses on February 2o, 2010.
The occupant at 1716 North Martson Street told task squad members Mr. Fields

lived at 1712 North Marston Street. Task squad members went to 1712 North

Marston Street and spoke with Nikki Williams, who told them she had two

® NT, Trial, 2/4/2013, pp. 155, 167.
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children with Mr. Fields, that Mr. Fields lived with her, but that Mr. Fields was not
home at the time. According to Detective James Burke, a task squad member, he
asked Williams to get in touch with Mr. Fields because he was wanted.”

20. On February 20, 2010, Burke also spoke with Mr. Fields’ grandmother at 1834
North Taney Street, Lisa Green, a girlfriend of Mr. Fields, at 1924 Filmore Place,
and Nicole Carter, Mr. Fields’ wife, at 2930 Flora Street."” No members of the
fugitive task force, including Burke, returned to any of these addresses after
February 20, 2010.

21. Burke said he and other task squad members also put up wanted posters
around the neighborhood on February 20, 2010."

22. Between February 20, 2010 and March 2, 2010, Burke learned Mr. Fields’
mother’s family was from Norristown and that Mr. Fields may be in Norristown
visiting family. On March 2, 2010, Burke and task squad members received
information Mr. Fields may be at a house in Norristown. The house was Mr.
Fields’ aunt’s house. Task squad members arrested Mr. Fields at 3 a.m. on March
2, 2010. Eric Fields, Mr. Fields’ brother, was also arrested at the location on an

unrelated arrest warrant.”

?NT, Trial, 2/4/2013, pp. 156-157.
¥ NT, Trial, 2/4/2013, pp. 157-158.
" NT, Trial, 2/4/2013, pp. 159, 162.
¥ NT, Trial, 2/4/2013, pp. 161, 171
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23. Task squad members arrested Kelvin Bryant on March 24, 2010 half-way
across the country in Oklahoma City, Oklahoma.”
24. The trial court gave a flight instruction to the jury:

There was evidence in this case... that each defendant left
Philadelphia at some point after February 11 of 2z010. The
credibility, weight, and effect of this evidence is for you
to decide.

Generally speaking, when a crime has been committed
and a person thinks he is or may be accused of
committing it and he flees, such flight is a circumstance
tending to prove the person is conscious of guilt.

Such flight does not necessarily show consciousness of
guilt in every case. A person may flee for some other
motive and may do so even though innocent.

Whether the evidence of flight as to any of the
defendants in this case should be looked at as tending to
prove guilt depends on the facts and the circumstances
of this case and especially upon motives that may have
prompted the flight. You may not find any defendant
guilty solely on the basis of evidence of flight.™"

25. Trial counsel did not object to the trial court’s flight instruction before or

after the trial court read the instruction.

B NT, Trial, 1/31/2013, p. 13.
" NT, Trial, 2/6/2013, pp. 48-49.
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b. Case Law
(1). Trial Court’s Duty to Adequately Explain the Law
26. According to the Superior Court,

The duty of a trial judge has clearly been stated as being
to clarify the issues so that the jury may comprehend the
questions they are to decide and not only to state to the
jury correct principles of law applicable to the pending
case and to endeavor to make such principles
understandable in plain language, but also the duty is
imposed upon the judge to assist the jury in applying the

principles to the issues presented to them for
determination.

Commonwealth v. Zeger, 97-98,186 A.2d 922, 925 (Pa. Super. 1962)

27. The trial court’s “influence... on the jury,” therefore, “is necessarily and
properly of great weight, and jurors are ever watchful of the words that fall from
him.” Commonwealth v. Davison, 364 A.2d 425, 429 (Pa. Super. 1976). Especially
“in a criminal trial, the judge’s last word is apt to be the decisive word. If it is a
specific ruling on a vital issue and misleading, the error is not cured by a prior
unexceptionable and unilluminating charge[.]” Id.

28. When a “court instructs the jury, the objective is to explain to the jury how it
should approach its task and the factors it should consider in reaching its verdict.”
Tincher v. Omega Flex, 104 A.3d 328, 351 (Pa. 2014). A jury charge, therefore, is

adequate “unless the issues are not made clear, the jury was misled by the

instructions, or there was an omission from the charge amounting to a
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fundamental error.” Commonwealth v. Chambers, 980 A.2d 35, 49-50 (Pa. 2009);
see also Price v. Guy, 735 A.2d 668, 670 (Pa. 1999). Put differently, an “instruction
will be upheld if it clearly, accurately, and adequately explains the law.”
Commonwealth v. Carson, 590 Pa. 501, 606, 913 A.2d 220, 282 (2006). If not, a new
trial is warranted “if [the] erroneous jury instruction amounted to a fundamental
error or the record is insufficient to determine whether the error affected the
verdict.” Tincher v. Omega Flex, 104 A.3d 328, 351 (Pa. 2014).
(2). Flight Instruction Case Law
29. “The case law on the issue of flight is very clear and it requires the defendant
have knowledge that he is wanted in connection with the crime committed.”
Commonwealth v. Jones, 378 A.2d 1245, 1253 (Pa. Super. 1977). A flight instruction
is proper when “a person has reason to know he is wanted in connection with a
crime, and proceeds to flee or conceal himself from the law enforcement
authorities, such evasive conduct is evidence of guilt and may form a basis, in
connection with other proof, from which guilt may be inferred.” Commonwealth v.
Harvey, 526 A.2d 330, 334 (Pa. 1987). “A defendant’s knowledge may be inferred
from the circumstances attendant [to] his flight.” Commonwealth v. Johnson, 838

A.2d 663, 681 (Pa. 2003).
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c. A Flight Instruction Was Unwarranted and
the Trial Court Inadequately Defined and Explained the
Terms “Flee” and “Flight”
30. Based on the evidence presented at trial, the flight instruction was
unwarranted.

a. First, the Commonwealth presented no direct evidence Mr. Fields
knew he was wanted. Yes, detectives spoke with Nikki Williams, Nicole Carter,
and Mr. Fields’ grandmother on February 20, 2010, but none of these witnesses
testified for the Commonwealth that they told Mr. Fields about the arrest warrant.

b. Second, detectives never returned to any of the addresses they visited
on February 20, 2010 to see if Mr. Fields was at any of these addresses.

c. Third, detectives arrested Mr. Fields at his aunt’s house in Norristown
with his brother Eric. The Commonwealth, moreover, presented no evidence as
to how long Mr. Fields was at his aunt’s house.

d. Fourth, Kelvin Bryant was arrested half-way across the county in
Oklahoma City.

e. Fifth, Mr. Fields presented two credible alibi witnesses, James Brown
and Robert Reddy, who both testified Mr. Fields was with them and Pastor Purvis
at the time of the shooting shoveling snow.

31. Based on these facts, there was insufficient evidence to warrant a flight

instruction.
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32. Trial counsel, however, did not object to the flight instruction. Trial counsel,
therefore, was ineffective. Trial counsel’s ineffectiveness, however, was two-fold.
Trial counsel should have also objected to the flight instruction because the trial
court failed to adequately define and explain the terms “flee” and “flight.”

33. Based on the trial court’s instruction, a reasonable juror would have
interpreted the terms “flee” and “flight” to simply mean Mr. Fields “left
Philadelphia at some point after February 11 of 2010.” This cannot possibly be the
definition of “flee” or “flight” in a criminal matter. For instance, Mr. Fields
obviously “left Philadelphia” at some point after February 11, 2010, but this fact
alone cannot possibly justify a flight instruction that allowed the jury to place more
weight on the “guilt-side” of the justice scale.

34. The definitions of flee are “to run away, as from danger or pursuers” or “to

move swiftly[.]"™°

The term flee, therefore, has an intent component. Simply
leaving an area, without more, does not automatically mean the person is “fleeing”
the area. The question is why is this person leaving the area? In the criminal trial
setting, the answer is because the person is trying to avoid apprehension and
prosecution. The intent behind the movement, therefore, brings to life the true

meaning of the word flee. For instance, if a person “left Philadelphia” to purchase

his favorite donut at a donut shop in Norristown, this person’s movement does not

' NT, Trial, 2/6/2013, p. 48.
*® http://www.dictionary.com/browse/flee (last visited February g, 2017).
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qualify as fleeing. On the flip side, if a person “left Philadelphia” to evade
detection because he had recently murdered someone, then he is fleeing because
he is “running away from” his “pursuers.”

35. In other words, to properly instruct a criminal jury regarding the legal concept
of “fleeing” or “flight,” the trial court had to instruct the jury that Mr. Fields “left
Philadelphia” sometime after February 11, 2010 for the “sole purpose of avoiding
apprehension and prosecution” for the offenses listed in the February 19, 2010
arrest warrant, and that if the Commonwealth did not present “some evidence”
regarding this intent, it could not draw a guilty conscience inference.

36. Trial counsel’s ineffectiveness prejudiced Mr. Fields. The jury could have
easily relied on the flight instruction to minimize the doubts it had regarding
Timothy Johnson’s and Amin Payne’s testimony. See infra, 88 ____ (discussing
credibility problems with Johnson and Payne). For instance, because Mr. Fields
“left Philadelphia” after February 11, 2010, the jury could have easily concluded that
this fact permitted it to find that Mr. Fields had a guilty conscience, and if he had a
guilty conscience, then Johnson’s and Payne’s testimony must likely be true,
despite the legitimate concerns and doubts they had regarding their testimony.

37. Mr. Fields is entitled to a new trial.
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Claim 3

3. Appellate counsel was ineffective for failing to raise, brief, and argue the
record-based claim that the trial court erred by refusing to issue a Kloiber
instruction in connection with Timothy Johnson’s identification.

U.S. Const. amends. VI, XIV; Pa. Const. art. I, § 9.
a. Facts in Support of Claim

38. On February 16, 2010, detectives interviewed Timothy Johnson at Homicide.
Detectives did not audio or video record Johnson’s interview; rather, as detectives
interviewed him, one of them supposedly typed each question and answer in real
time, which ultimately produced a 3-page typed statement.” At the bottom of all

three pages is Johnson’s signature.
a. According to Johnson’s non-recorded statement, he drove to the area
of Ridge Avenue and Tinley Street, parked his car, and was walking toward the

Ridge Food Market when he supposedly saw two men, June and Shiz, standing on

the corner. Johnson said he then changed direction and began walking to another
store; moments later, he heard three gunshots. Johnson said he quickly turned
around and saw Michael Smith, aka Mo, lying on the ground and June and Shiz

running away.

Y Fx. 10.
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b. Detectives showed Johnson two 8-man photo arrays and asked if June
or Shiz was in either of the two photo array. Johnson identified June as Kelvin
Bryant and Shiz as Mr. Fields."

39. At Mr. Fields’ November 10, 2010 preliminary hearing, Johnson testified.

a. When asked about the photographic identifications of Mr. Fields and
Bryant, Johnson said he identified Mr. Fields and Bryant, but said he identified
them as people he knew from the neighborhood, not as the two men he saw
fleeing the scene, and that the detectives circled Mr. Fields’ and Bryant’s
photographs, not him."”

b. Also, when asked if he saw June and Shiz in the courtroom, Johnson
said he did not, and that he did not know anyone named Shiz or June.*

40. Johnson testified at Mr. Fields’ trial.

a. Johnson testified he recalled seeing Mr. Fields and Bryant on the
morning of February 10, 2010, but he repeatedly testified (1) he did not identify Mr.
Fields and Bryant as the two men he saw fleeing the scene, (2) he did not see Mr.
Fields and Bryant together that morning, (3) he did not recall where exactly he
saw Mr. Fields that morning, (4) he did not mention the names June and Shiz to

detectives, (5) he never identified Mr. Fields as Shiz, (6) he did not see the faces of

® Ex. 10.
¥ NT, Prelim. Hrg., n/10/2010, pp. 18, 25.
** NT, Prelim. Hrg., u/10/2010, pp. 6, 20, 22.
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the two men fleeing the scene, and (7) he never witnessed Mr. Fields and Bryant

shoot and kill Michael Smith.*

b. Johnson also agreed with Mr. Fields’ trial attorney that Mr. Fields and

N2

his brother, Eric Fields, look “exactly alike,”* especially because they both have
near identical beards and facial features, and that it was possible he actually saw

Eric Fields the morning of the shooting and mistakenly identified Mr. Fields
during the February 16, 2010 photo array.*

41. Based on Johnson’s prior testimony, Mr. Fields’ trial attorney requested a
Kloiber instruction in connection with Johnson’s alleged identification of Mr.
Fields.** After trial counsel explained why Mr. Fields was entitled to a Kloiber
instruction, the trial court said, “I'll give it some additional thought.”

42. The trial court never explicitly ruled on trial counsel’s Kloiber request and
when it instructed the jury, it did not give a standard Kloiber instruction. Instead,
it gave the following instruction:

There were two identifications in this case which I will
address with you. I am referring... to the testimony you
heard concerning Timothy Johnson’s identification of
Reafeal Fields as one of the persons he had seen on the

corner of Ridge and Taney Streets the morning of
February 1, 2010.

* NT, Trial, 1/29/2013, pp. 232, 233, 235, 246, 266, 271, 272, 273, 308, 309, 331, 333, 334, 335-
* NT, Trial, 1/28/2013, pp. 312, 315.

3 NT, Trial, 1/28/2013, pp. 312, 313, 315, 340.

**NT, Trial, 2/5/2013, pp. 266-268.

* NT, Trial, 2/5/2013, p. 269.
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As you may recall, on cross-examination, Mr. Johnson
indicated that he might have confused Reafeal Fields
with his brother, Eric Fields, and indicated that they do
look alike.

In evaluating the testimony, in additional to the other

instructions I have provided to you for judging the

testimony of witnesses, you should consider the

additional following factors.

Did the witness have a good opportunity to observe the

person he identified? Was there sufficient lighting for

that witness to make those observations? Was the

witness close enough to the individual to know the

physical characteristics or to see that it was the person

that he knows? When the identification was made, was

it positive or was it qualified by any hedging or

inconsistencies?*

43. Trial counsel represented Mr. Fields on direct appeal, but did not raise the
Kloiber issue.
b. Kloiber Case Law
44. Under Commonwealth v. Kloiber, 106 A.2d 820 (Pa. 1954), an “in-court

identification evidence must be received with caution if the witness in his
testimony or at prior times was not positive as to the identity of the defendant.
Furthermore, any positive evidence of identity is weakened by qualifications,
hedging, or inconsistencies in the witness’s testimony and must be received with

caution.” Commonwealth v. Sanders, 2012 PA Super 53, 42 A.3d 325, 334 (Pa. Super.

2014) (citing Kloiber) (emphasis added). Likewise, if the eyewitness was “not in a

* NT, Trial, 2/6/2013, pp. 30-31L
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