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STATEMENT OF JURISDICTION 

 Armel Baxter’s Petition for Allowance of Appeal is properly before the Court. 

Pa. C.S. § 724(a).     

ORDER OR OTHER DETERMINATION IN QUESTION 

 Armel Baxter seeks review of the Superior Court’s November 17, 2016 

unpublished opinion (1277 EDA 2015), 1  affirming the March 4, 2015 Order 

dismissing his timely PCRA petition, 2  entered by the Honorable Barbara 

McDermott of the Philadelphia County Common Pleas Court, Criminal Division, 

CP-51-CR-0013121-2007.    

STANDARD AND SCOPE OF REVIEW 

 This Court reviews PCRA dismissal orders in the light most favorable to the 

Commonwealth. Commonwealth v. Burkett, 5 A.3d 1260, 1267 (Pa. Super. 2010).  

Review is limited to the PCRA court’s findings and the record. Id.  The PCRA 

court’s ruling will not be disturbed if it is supported by the record. Id.  The Court 

reviews constitutional questions de novo. City of Philadelphia v. FOP Lodge No. 5 

(Breary), 985 A.2d 1259, 1269 (Pa. 2009).  

 

 

 

                                                           
1 Ex. 1. 
2
 Ex. 12.  
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PROCEDURAL HISTORY 

 In November 2007, the Commonwealth charged Armel Baxter and his co-

defendant, Jeffery McBride (CP-51-CR-0013114-2007), with first-degree murder and 

other charges in connection with Demond Brown’s April 21, 2007 shooting death.  

 On January 29, 2009, Mr. Baxter pled not guilty and proceeded to a jury trial 

before the Honorable Renee Cardwell Hughes.  Mark Greenberg represented Mr. 

Baxter.  The Commonwealth jointly tried Mr. Baxter and McBride.   

 On February 5, 2009, the jury convicted Mr. Baxter and McBride of first-

degree murder, conspiracy, and possession of an instrument of crime.    

 Mr. Baxter appealed (437 EDA 2009), Greensburg served as his appellate 

attorney, and on March 3, 2010 the Superior Court affirmed.3  

 On March 25, 2010, Mr. Baxter filed a Petition for Allowance, which this 

Court denied on February 23, 2011.  Mr. Baxter did not seek review from the U.S. 

Supreme Court, making his conviction final on May 24, 2011.   

 On September 23, 2011, Mr. Baxter filed a timely PCRA petition,4  which was 

assigned to the Honorable Barbara A. McDermott (“PCRA court”).  

 On March 8, 2012, Mr. Baxter filed a supplemented petition.5   

 On November 2, 2012, Gary Sever was appointed to represent Mr. Baxter.  

 On February 8, 2013, Mr. Baxter filed another supplemental petition.6  

                                                           
3 Ex. 2.  
4 Ex. 4. 
5 Ex. 5. 
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 On September 24, 2013, Server filed an amended petition.7  

 On November 11, 2013, after receiving Server’s amended petition, Mr. Baxter 

filed a Grazier motion.8   

 On June 9, 2014, the PCRA court granted Mr. Baxter’s request to proceed pro 

se.9  It then required Mr. Baxter to argue the merits of his claims, and after 

arguments, the PCRA court (1) denied Mr. Baxter’s requests to amend his claims, 

(2) dismissed several of his claims, (3) appointed an investigator to assist him in 

obtaining affidavits from witnesses relevant to his trial counsel’s ineffectiveness 

claims, and (4) granted him the right to amend his petition limited to the claims of 

trial counsel’s failure to present key witnesses and refusal to impeach Rachel 

Marcelis with her immunity agreement.10    

 On September 8, 2014, Mr. Baxter filed another supplemental PCRA petition 

based on the affidavits his investigator obtained.11 

 On October 25, 2014, Mr. Baxter retained undersigned counsel.  

 On November 21, 2014, the PCRA court granted an evidentiary hearing for 

two trial counsel ineffectiveness claims.  

 On January 20, 2015, the PCRA court held the evidentiary hearing. 

                                                                                                                                                                                           
6 Ex. 6.  
7 Ex. 7.  
8 Ex. 8.  
9 Ex. 9.  
10 NT, Grazier Hrg. 6/9/2014, at 23, 42, 63, 64, 70, 71, 73, 74, 75, 83.  
11 Ex. 10.  
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 On February 5, 2015, Mr. Baxter filed a Post-Hearing Brief.12 

 On March 4, 2015, the PCRA court entered an Opinion and Order dismissing 

Mr. Baxter’s PCRA petition.13  

 On March 27, 2015, Mr. Baxter appealed (1277 EDA 2016).14  

 On November 17, 2016, the Superior Court affirmed.15  

 On December 17, 2016, Mr. Baxter filed the instant Petition for Allowance of 

Appeal with this Court.  

 

  

                                                           
12 Ex. 11.  
13 Ex. 12.  
14 Ex. 13.  
15 Ex. 1.  
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QUESTIONS PRESENTED 

 On April 21, 2007, two hooded gunmen entered a public basketball court at 

Kenderton Elementary School during the middle of the day and fired multiple 

shots at Demond Brown, killing him instantly.  Armel Baxter is serving a life 

without parole sentence for Brown’s murder, but has maintained his innocence 

since his arrest.  The Commonwealth premised its case against Mr. Baxter on two 

eyewitnesses, Hasan Durant and Anthony Harris, and an alleged after-the-fact, yet 

uncharged and immunized, accessory, Rachel Marcelis.  The identification 

testimony bolstered Marcelis’ testimony and vice versa.  The Commonwealth’s 

case, therefore, hinged on their credibility.  Trial counsel, however, failed to 

present substantial exculpatory evidence discrediting the identifications and 

significant impeachment evidence discrediting Marcelis’ narrative and credibility.   

 The four questions presented focus on three of Mr. Baxter’s trial counsel 

ineffectiveness claims and how and why the Superior Court did or did not address 

them.  The questions presented raise “special and important” issues because the 

Superior Court erred in one way or another when it addressed these three claims; 

its holdings either conflict with clearly-established precedent from this Court or 

the U.S. Supreme Court or they reflect an abuse of discretion because its rulings 

have no basis in fact or the record. Pa.R.A.P. 1114(a).  
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Questions #1 and #2 
 

 The Commonwealth jointly tried Mr. Baxter and co-defendant, Jeffery 

McBride, in January 2009.  Mark Greenberg represented Mr. Baxter.  Before trial, 

McBride’s attorney, Michael Wallace, subpoenaed two eyewitnesses, Gregory 

Blackmon and Kyle Carter, who would have testified that the 5’ 6” Mr. Baxter could 

not have been either of the 6’ 1”or taller gunmen.  Greenberg piggy-backed off of 

Wallace’s subpoenas.  

 Blackmon and Carter attended the first three days of trial.  On February 4, 

2009, when it was Mr. Baxter’s and McBride’s opportunity to present their 

defenses, Philadelphia was hit with a significant snow storm.  Due to the heavy 

snow, Blackmon and Carter both incorrectly assumed the courthouse was closed 

that day.    The trial court denied Wallace’s request for a continuance to locate 

Blackmon and Carter.  Wallace objected, but neither he nor Greenberg explained 

the significance of Blackmon’s and Carter’s exculpatory testimony to the trial 

court.  Greenberg never requested a continuance, nor joined Wallace’s objection.  

More importantly, neither Wallace nor Greenberg requested that bench warrants 

be issued for Blackmon and Carter to compel their favorable testimony under the 

Compulsory Process Clauses in the U.S. and Pennsylvania Constitutions.  

Greenberg, as a result, presented no defense witnesses on Mr. Baxter’s behalf.  
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Instead, Greenberg merely presented a character witness stipulation that discussed 

Mr. Baxter’s good character.  

 Greenberg served as Mr. Baxter’s direct appeal attorney (437 EDA 2009) and 

challenged the trial court’s refusal to grant a continuance.  In his opening brief, 

Greenberg argued that Mr. Baxter “was prejudiced by the [trial] court’s abuse of 

discretion in failing to grant a continuance in order to allow him to present 

defense witnesses that would have exonerated [him].”16  Greenberg added that 

Blackmon and Carter “were… at the playground on the date of the shooting” and 

“were prepared to testify that [Mr.] Baxter was not one of the individuals that shot 

Brown.”17  The Superior Court ruled Greenberg failed to object or join Wallace’s 

objection and therefore waived the continuance claim.  The court still reviewed 

the claim, but ultimately rejected it.18   

 Mr. Baxter alleged in his timely September 23, 2011 PCRA petition that 

Greenberg was ineffective for not vindicating his compulsory process rights by 

failing to request bench warrants for Blackmon and Carter.19  At a January 20, 2015 

PCRA hearing, Blackmon and Carter both testified (1) they attended multiple days 

of Mr. Baxter’s trial because they intended to testify on his behalf, (2) they 

incorrectly assumed court was closed on February 4, 2009 due to the heavy snow, 

                                                           
16 Ex. 3, p. 18. (emphasis added). 
17 Ex. 3, p. 19  
18 Ex. 2., pp. 13-15.  
19 Ex. 4, pp. 2a, 4a, 26-27, 29-31. 
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(3) Mr. Baxter could not have been either of the gunmen because both gunmen 

were 6’1” or taller, and (4) after returning to the basketball courts several minutes 

after the shooting, they saw and heard pivotal Commonwealth witness, Anthony 

Harris, accuse, not Mr. Baxter but, Malik Ware of being one of the gunmen.20   

 Greenberg testified at the PCRA hearing that he did not request bench 

warrants for Blackmon and Carter because the trial court had already denied 

Wallace’s continuance request.  He reasoned that if the trial court denied the 

continuance request, it would have surely denied a request to issue bench warrants 

for Blackmon and Carter.  Greenberg also testified it never dawned on him to 

make the bench warrants request, if to preserve the compulsory process claim for 

appellate review.21   

 The PCRA court mistakenly believed Greenberg litigated this claim on direct 

appeal and therefore previously litigated.22  Despite finding the issue waived, the 

PCRA court reviewed and denied the claim, finding that the jury would not have 

found Blackmon’s and Carter’s testimony credible, based on Hasan Durant’s and 

Anthony Harris’ positive identifications.23   

 On appeal, the Superior Court affirmed the PCRA court’s rejection of this 

claim, but on different grounds, holding that this ineffectiveness claim had 

                                                           
20 NT, PCRA Hrg., 1/20/2015, pp. 109-130, 161-185.  
21 NT, PCRA Hrg., 1/20/2015, pp. 210-262.  
22 Ex. 12, p. 7 n.3. 
23 Ex. 12, pp. 5-9.  
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“arguable merit” and that Greenberg “should have requested a bench warrant… 

because Carter and Blackmon were subpoenaed.”24  According to the Superior 

Court, because Blackmon’s and Carter’s “testimony would have directly 

contradicted the testimony of the two primary Commonwealth witnesses,” i.e., 

Durant and Harris, “there was a factual dispute regarding identification that would 

have been for the jury to resolve.”25  The Superior Court said the PCRA court 

“incorrectly assume[d] the jury would find Carter’s and Blackmon’s testimony 

incredible.”26 

 Despite finding that Blackmon’s and Carter’s testimony would have “directly 

contradicted” Durant’s and Harris’ testimony, the Superior Court ruled that 

Greenberg “pursued a reasonable trial strategy with respect [to] Carter and 

Blackmon based on the circumstances of the case”27 and held that Greenberg was 

“correct to infer that the [trial] court would not grant them even more additional 

time to procure a bench warrant and that such an attempt would be futile.”28  The 

Superior Court then mentioned its rejection of the continuance claim on direct 

appeal stating, “Because the trial court was so decisive in its decision to move the 

case forward and [the direct appeal] panel determined the trial court did not abuse 

its discretion with regard to this action, we cannot conclude that [Mr.] Baxter’s 

                                                           
24 Ex. 1, p. 17 (emphasis added).   
25 Ex. 1, p. 17.  
26 Ex. 1, p. 17 n.10.  
27 Ex. 1, p. 18.  
28 Ex. 1, p. 18.  
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counsel was ineffective for failing to also pursue a bench warrant as it would have 

been considered a non-meritorious or frivolous claim.”29  By finding Greenberg had 

a “reasonable trial strategy,” the Superior Court never addressed whether 

Blackmon’s and Carter’s testimony would have undermined confidence in Mr. 

Baxter’s conviction.  

 Based on these facts, Mr. Baxter presents two interrelated questions:  

 1. When trial counsel knows that his two subpoenaed eyewitnesses, 
who will “directly contradict” the eyewitness testimony of the 
Commonwealth’s “primary” witnesses, fail to appear at court to testify on 
the defendant’s behalf due to a reasonable misunderstanding, does trial 
counsel have an obligation under the Sixth Amendment of the U.S. 
Constitution and Article 1, § 9 of the Pennsylvania Constitution to vindicate 
the defendant’s compulsory process rights under the Sixth Amendment of 
the U.S. Constitution and Article 1, § 9 of the Pennsylvania Constitution, by 
requesting bench warrants for the two subpoenaed eyewitnesses to compel 
their favorable testimony on the defendant’s behalf, even if it is evident 
from the trial court’s previous “decisive” rulings that the trial court would 
deny the bench warrants request?   
 

 2. If defense counsel is fairly certain the trial court will deny or 
overrule a motion, request, or objection, yet defense counsel firmly 
believes, based on his experience and professional judgment, the motion, 
request, or objection is meritorious, does the Sixth Amendment of the U.S. 
Constitution and Article 1, § 9 of the Pennsylvania Constitution require 
defense counsel to file the motion or make the request or objection to 
preserve the underlying substantive or procedural claim for appellate 
review?   
 

Question #3 
 
 In June 2008, Rachel Marcelis testified as a key Commonwealth witness in 

Commonwealth v. Cordell Young, CP-51-CR-0013578-2007, a murder prosecution 

                                                           
29 Ex. 1, p. 19.  
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regarding Fatima Whitfield’s April 21, 2007 murder.  Whitfield’s murder occurred 

during the early morning hours of April 21, 2007, while Demond Brown’s occurred 

later that afternoon.  In a May 2, 2007 statement to detectives, Marcelis told 

detectives she knew Mr. Baxter and McBride were the gunmen who shot and killed 

Brown and she knew McBride’s older brother, Cordell Young shot and killed 

Fatima Whitfield.  Marcelis dated Young off-and-on before the Whitfield’s 

homicide.  Thus, Marcelis’ May 2, 2007 statement discussed both murders.30   

 In terms of Whitfield’s murder, Marcelis said she, Mr. Baxter, and McBride 

attended a party on the night of April 20, 2007.  Antonio Pemberton threw the 

party at the 15th Street and Allegheny Street apartment he had been squatting at for 

several weeks.  Marcelis said she, Mr. Baxter, and McBride spent the night at 

Pemberton’s apartment and all three left together the morning of April 21, 2007.  

Ten to fifteen minutes after they left, Cordell Young called McBride and told him 

Whitfield had been shot and killed at Pemberton’s apartment.  Marcelis, Mr. 

Baxter, and McBride returned to 15th Street and Allegheny Street and picked up 

Young, who supposedly confessed to them that he had accidentally shot 

Whitfield.31 

 

                                                           
30 Ex. 14.  
31 Ex. 14.  
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 In terms of Brown’s murder, Marcelis said later that afternoon she was with 

Mr. Baxter, McBride, and Darryl Mack in her white SUV shortly before the 

shooting, when Mr. Baxter and McBride asked her to drop them off near the 

basketball courts.  Marcelis obliged and minutes later heard gunshots before 

seeing Mr. Baxter and McBride running toward her SUV with a group of people.  

Mr. Baxter and McBride got into her SUV and made incriminating statements 

regarding Brown’s murder while she drove them from the scene.32   Despite the 

fact Marcelis allegedly served as an accessory-after-the-fact for both murders, the 

Commonwealth never charged her in connection with either murder.  Instead, the 

Commonwealth gave Marcelis immunity for both murders in exchange for her 

testimony against Cordell Young, Mr. Baxter, and McBride.   

 At Cordell Young’s June 2008 murder trial, Marcelis repeatedly told the 

prosecutor that her May 2, 2007 statement was false.  Marcelis testified under oath 

that she had falsely implicated Cordell Young because detectives would not allow 

her to leave Homicide until she gave a statement and because she was mad at 

Young at the time.  Marcelis agreed with the prosecutor that she had “kill[ed] two 

bird with one stone” by fabricating a statement falsely implicating Young.  The 

false statement allowed Marcelis to leave homicide and get back at Young.33  The 

transcripts from Young’s trial were filed with the Common Pleas Court in October 

                                                           
32 Ex. 14.  
33 NT, Cordell Young Trial, 6/10/2008, at 194-196, 199, 201, 207-208, 221-222.  Marcelis’ testimony 
from Cordell Young’s trial is attached as Ex. 15.   
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2008–three months before Mr. Baxter’s trial.  Greenberg never obtained and 

reviewed the transcripts.   

 In contrast, at Mr. Baxter’s trial, Marcelis testified that her May 2, 2007 

statement was now true, contradicting her testimony from Cordell Young’s trial.  

Also, Marcelis’ narrative as to what occurred the morning and afternoon of April 

21, 2007 was inconsistent with the narrative she gave at Cordell Young’s trial.  

According to Marcelis’ testimony at Mr. Baxter’s trial, shortly before the shooting, 

she was driving in her SUV with Darryl Mack, Mr. Baxter, and McBride.  Mack sat 

in the front passenger seat, while Mr. Baxter and McBride sat in the back.34   

 Marcelis testified on direct that she had been driving past Kenderton 

Elementary School when either Mr. Baxter or McBride made a “generalized 

statement” about seeing someone on the basketball courts.  One or both then 

asked Marcelis to drive around the block so they could double-check and confirm 

whom they thought they saw.35  After driving around the block, and confirming 

their sighting of this person, Marcelis dropped off Mr. Baxter and McBride on the 

15th Street side of the basketball courts.  Marcelis said the basketball courts were to 

her left when Mr. Baxter and McBride exited her SUV.36  When they exited, 

                                                           
34 NT, Trial, 1/30/2009, pp. 116-117. 
35 NT, Trial, 1/30/2009, pp. 118, 120, 122.  
36 NT, Trial, 1/30/2009, pp. 120, 122.  This is impossible because 15th Street in a one-way street 
running north to south, meaning if Marcelis dropped them off on 15th Street, the basketball courts 
would have been to her right. 
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Marcelis said it was no one’s plan to have her serve as the getaway driver because 

there was no plan to shoot and kill Demond Brown.37   

 Marcelis drove south on 15th Street toward Allegheny Avenue.38  After 

crossing over Ontario Street heading south toward Westmoreland Street, Marcelis 

saw fifty or more people, including Mr. Baxter and McBride, in her rearview mirror 

running from the basketball courts toward her SUV.39  

 After Mr. Baxter and McBride jumped into her SUV, a large group of people 

ran past her SUV, making no attempt to stop the gunmen from driving away.40  

Once back in the SUV, McBride supposedly said “his gun didn’t work, [and] that 

he couldn’t get any rounds off.”41  Marcelis then drove to Mack’s aunt’s house on 

Broad Street.42  They were there for less than an hour before Marcelis drove Mr. 

Baxter and McBride to Wilkes-Barre, before returning to Philadelphia by herself 

two days later on April 23, 2007. 43  Greenberg did not impeach Marcelis with her 

prior inconsistent testimony from Young’s trial because Greenberg never obtained 

and reviewed these transcripts.   

 

                                                           
37 NT, Trial, 1/30/2009, p. 133.  
38 NT, Trial, 1/30/2009, p. 118. 
39 NT, Trial, 1/30/2009, pp. 118, 120, 122-123, 133. 
40 NT, Trial, 1/30/2009, p. 135.  
41 NT, Trial, 1/30/2009, p. 123.   
42NT, Trial, 1/30/2009, pp. 122-124. 
43 NT, Trial, 1/30/2009, pp. 125-126.  
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 In his September 23, 2011 PCRA petition, Mr. Baxter alleged, “Petitioner 

seeks a new trial based upon several independent errors of trial counsel, trial court, 

and prosecutor, standing alone, would entitle him relief.  These claims are 

addressed within.”44  On the following page, under the section titled, “Facts in 

Support of Alleged Errors,” Mr. Baxter made numerous factual allegations in 

support of his this global claim, including:   

3A. Prosecutor withheld evidence of Rachel Marcelis’ 
immunity agreement and prior inconsistent testimony.   
 
4A. Trial counsel did not discover that Rachel Marcelis 
was given immunity in regards to the incident and gave a 
[sic] prior inconsistent testimony.   
 
5A. Prosecutor presented Rachel Marcelis’ testimony 
while knowing it to be perjured.45  

 
 In his fourth claim under the section titled “Asserted Matters for Argument,” 

Mr. Baxter alleged, “Trial counsel violated appellant’s constitution amendment 6 

[sic], right to effective counsel, for failing to interview, investigate, and discover 

that Rachel Marcelis gave a prior inconsistent statement and was given 

immunity.”46  In the argument section of the fourth claim, Mr. Baxter specifically 

alleged Greenberg was ineffective for failing to obtain Marcelis’ testimony from 

Young’s trial and to impeach her with her prior inconsistent testimony.47  Mr. 

                                                           
44 Ex. 4, p. 1a.   
45 Ex. 4, p. 2a. 
46 Ex. 4, p. 22.  
47 Ex. 4, p. 26-27, 29-31. 
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Baxter even cited to the Cordell Young’s transcripts because he had obtained and 

read them before preparing and filing his September 23, 2011 PCRA petition. 

 On November 2, 2012, Gary Server was appointed to represent Mr. Baxter.  

On September 24, 2013, Server filed a four-page, three claim (counseled) amended 

PCRA petition.48  One of the three claims briefed in Server’s amended PCRA 

petition was, “The Petitioner’s Fourteenth Amendment constitutional right to due 

process was denied where the Commonwealth failed to disclose that Rachel 

Marcelis had been given immunity for her testimony which she disclosed at a prior 

trial for the co-defendant.”49  Server did not mention or brief Mr. Baxter’s claim 

regarding Greenberg’s failure to impeach Marcelis with her prior inconsistent 

testimony from Young’s trial.   

 After receiving Server’s amended PCRA petition, Mr. Baxter filed a motion 

to proceed pro se on November 13, 2013, alleging Server refused to “argue 

meritorious issues” raised in his PCRA petition.50  At a June 9, 2014 Grazier hearing, 

the PCRA court permitted Mr. Baxter to proceed pro se.51  On September 8, 2014, 

Mr. Baxter filed his “Uncounseled” Pro Se Supplemental Petition and Consolidated 

Memorandum of Law.  In his first claim, Mr. Baxter again alleged, “Trial counsel 

                                                           
48 Ex. 7.  
49 Ex. 7, pp. 2, 3-4.  Server obviously got the facts wrong because Cordell Young was not Mr. 
Baxter’s co-defendant.  Cordell Young, as mentioned, was tried and convicted for an entirely 
separate murder that occurred the morning of April 21, 2007.  
50 Ex. 8, p. 1.  
51 Ex. 9.  
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violated Constitution Amendment 6 [sic], effective assistance of counsel and right 

to confrontation, by failing to cross-examine and impeach Rachel Marcelis’ 

testimony regarding immunity given by the Commonwealth and prior inconsistent 

statement[sic].”52  Mr. Baxter then argued why Greenberg was ineffective for not 

impeaching Marcelis with her immunity agreement and prior inconsistent 

testimony at Young’s trial.53 

 On November 21, 2014, the PCRA court granted Mr. Baxter a PCRA hearing 

on two ineffectiveness issues, one being whether Greenberg was ineffective for not 

impeaching Marcelis based on her immunity agreement with the Commonwealth.  

The PCRA court never mentioned the part of the ineffectiveness claim regarding 

Greenberg’s failure to impeach Marcelis with her prior inconsistent testimony at 

Young’s trial.  After the January 20, 2015 PCRA hearing, Mr. Baxter filed a Post-

Hearing Brief and alleged, in his fourth claim, that Greenberg was ineffective for 

not impeaching Marcelis with her prior inconsistent testimony from Young’s 

trial.54   

 On appeal to the Superior Court, Mr. Baxter again argued Greenberg was 

ineffective for failing to impeach Marcelis with her prior inconsistent testimony 

from Cordell Young’s trial.  The Superior Court said this claim was “waived” 

                                                           
52 Ex. 10, p. 1.  
53 Ex. 10, pp. 3-9.  
54 Ex. 11, pp. 25-29.  
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because Mr. Baxter “fail[ed] to properly preserve” it for appellate review.55  After 

reviewing the record, the Superior Court said this claim was “not contained” in Mr. 

Baxter’s “amended PCRA petition or addressed at the January 2015 PCRA hearing” 

and because it was not included in the amended petition or raised at the PCRA 

hearing, this claim was “not properly before the court.”56 

 Based on these facts, Mr. Baxter presents the following question:  

 3. If a petitioner properly raises a claim in his timely pro se PCRA 
petition, but PCRA counsel does not address, brief, or incorporate this 
claim in or into his counseled amended PCRA petition, is the claim still 
properly preserved for appellate review?  
 

Questions #4 
 

 On February 5, 2009, Greenberg missed court for a family medical reason, 

and asked Michael Doyle to cover for him.  Doyle had only three years of civil 

litigation experience and no experience with criminal matters.  The jury asked 

three questions while Greenberg was absent:   

We have a few questions.  Please explain the difference 
between 1st & 3rd degree murder.  We are unclear.  
 
Also, please explain accessory (being responsible about 
other persons [sic] acts –vs- conspiracy).  
 
Also, can we have Ms. Marcelis [sic] testimony and 
statement to police relating to what the conversation was 
in the car, after they got back in [the] car.57 

 

                                                           
55 Ex. 1, p. 26.  
56 Ex. 1, p. 26-27. (emphasis added).  
57 NT, Trial. 2/5/2009, at 4-5.   
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 After receiving the jury’s questions, the trial court called Greenberg, who 

was in Baltimore at the time, and asked him if he wanted to participate 

telephonically when it addressed the jury.  Greenberg refused and instructed Doyle 

to defer all decision-making to Michael Wallace, McBride’s attorney.  After 

consulting with only Wallace, the trial court agreed to read back the instructions 

for first- and third-degree murder, conspiracy, and accomplice liability,58 but it 

refused to read back Marcelis’ testimony or provide the jury with Marcelis’ May 2, 

2007 statement.59 

 On March 8, 2012, Mr. Baxter filed a Supplemental Post Conviction Petition 

with Consolidated Memorandum of Law, in which he raised one claim: “Did trial 

counsel provide Appellant with a wholesale denial of counsel when he directed 

substitute counsel to defer to whatever codefendant’s counsel agreed to at a 

critical stage of trial, supplemental jury instructions?”60  Server briefed this claim 

in his (counseled) amended PCRA petition.61   

 On appeal to the Superior Court, Mr. Baxter again raised this claim, but the 

Superior Court said the claim was “not properly preserved with the PCRA court” 

                                                           
58 NT, Trial, 2/5/2009, at 5-14. 
59 NT, Trial, 2/5/2009, at 17-21.  
60 Ex. 5, p. II.  
61 Ex. 7, pp. 2, 3.  
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because Mr. Baxter “did not raise” this claim “in his PCRA petition or at the PCRA 

evidentiary hearing,” but instead raised this claim “for the first time on appeal.”62 

 Based on these facts, Mr. Baxter presents the following question:  

 4. If Mr. Baxter raised an abandonment of counsel claim in his March 
3, 2012 supplemental PCRA petition and appointed PCRA counsel raised and 
briefed this claim in his (counseled) amended PCRA petition, did the 
Superior Court abuse its discretion when it ruled that Mr. Baxter did not 
properly preserve this claim for appellate review?  
 

STATEMENT OF REASONS FOR ALLOWING APPEAL 

 The Court should exercise its discretion and allow Mr. Baxter’s appeal for 

several “special and important reasons.” Pa.R.A.P. 1114(a).  

 First, the Superior Court’s adjudication of Mr. Baxter’s trial counsel 

ineffectiveness claim regarding Greenberg’s failure to request bench warrants for 

Gregory Blackmon and Kyle Carter “conflicts with a holding of the Pennsylvania 

Supreme Court or the United States Supreme Court on the same legal question[.]” 

Pa.R.App.P. 1114(b)(2).    

 Mark Greenberg knew the significance of Blackmon’s and Carter’s 

exculpatory testimony.  This is evident from Greenberg’s opening brief where he 

challenged the trial court’s refusal to grant a continuance so he could locate 

Blackmon and Carter and get them to court as soon as possible.  There he argued 

that Mr. Baxter “was prejudiced by the [trial] court’s abuse of discretion in failing 

to grant a continuance in order to allow him to present defense witnesses that 
                                                           
62 Ex. 1, p. 33.  
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would have exonerated [him].”63  Greenberg added that Blackmon and Carter 

“were… at the playground on the date of the shooting” and “were prepared to 

testify that [Mr.] Baxter was not one of the individuals that shot Brown.”64 

 Despite recognizing the significance and exculpatory value of Blackmon’s 

and Carter’s testimony, Greenberg testified at the PCRA hearing he did not request 

bench warrants for either simply because the trial court had already denied 

Wallace’s continuance request.  Greenberg reasoned that if the trial court denied 

the continuance request, it would have surely denied a request to issue bench 

warrants for Blackmon and Carter.  Greenberg also testified it never dawned on 

him to make the bench warrants request, if only for the purpose of preserving the 

compulsory process claim for appellate review.   

 On appeal, the Superior Court said Mr. Baxter’s ineffectiveness/compulsory 

process claim had “arguable merit” and that Greenberg “should have requested a 

bench warrant… because Carter and Blackmon were subpoenaed.”65  According to 

the Superior Court, Blackmon’s and Carter’s “testimony would have directly 

contradicted the testimony of the two primary Commonwealth witnesses,” i.e., 

Durant and Harris, creating a “factual dispute regarding identification that would 

have been for the jury to resolve.”66  The Superior Court also found the PCRA court 

                                                           
63 Ex. 3, p. 18 (emphasis added).  
64 Ex. 3, p. 19 (emphasis added).  
65 Ex. 1, at 17.  
66 Id.  
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“incorrectly assume[d] the jury would find Carter’s and Blackmon’s testimony 

incredible.”67 

 The Superior Court’s findings demonstrate that Greenberg’s failure to 

request bench warrants cannot be considered reasonable trial strategy.  Blackmon’s 

and Carter’s testimony would have “directly contradicted” Durant’s and Harris’ 

identifications.  “[T]he only duty of a jury in cases in which identification evidence 

has been admitted will often be to assess the reliability of that evidence.” Watkins 

v. Sowders, 449 U.S. 341, 347 (1981) (emphasis in original).  The jury’s accuracy 

determination will inevitably turn on how credible it finds the eyewitness.  

Consequently, the “jury’s estimate” of the eyewitness’s credibility “may well be 

determinative of guilt or innocence.” Napue v. Illinois, 360 U.S. 264, 269 (1959).  As 

a result, “when the Commonwealth’s case is… dependent upon the credibility of its 

witnesses, trial counsel must explore the testimony of any witness… whose 

testimony might cast doubt on the testimony of the Commonwealth’s witnesses.” 

Commonwealth v. Nock, 606 A.2d 1380, 1382 (Pa. Super. 1992) (emphasis added).  

Stated differently, “[i]n a case where virtually the only issue is the credibility of the 

Commonwealth’s witness versus that of the defendant, failure to explore all 

alternatives available to assure that the jury heard the testimony of a known witness 

who might be capable of casting a shadow upon the Commonwealth witness’s 

truthfulness is ineffective assistance of counsel.” Commonwealth v. Abney, 350 A.2d 
                                                           
67 Id., at 17 n.10.  
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407, 410 (Pa. 1976) (quoting Commonwealth v. Twiggs, 331 A.2d 440, 443 (Pa. 1975)) 

(emphasis in original). 

 Even if Greenberg believed the trial court would have denied the bench 

warrants request, Abney and Twiggs make clear there can be no reasonable or 

strategic basis why Greenberg did not even attempt to make a proffer regarding 

the significance of Blackmon’s and Carter’s exculpatory testimony and did not 

request bench warrants based on their proffered testimony.  Had the trial court 

denied Greenberg’s bench warrant requests, Greenberg would have preserved the 

claim for appellate review and Mr. Baxter would have been awarded a new trial 

under the state and federal compulsory process case law. Martinez v. Ryan, 566 

U.S. 1, 12 (2012) (“Effective trial counsel preserves claims to be considered on 

appeal.”).  

 Remarkably, despite finding that Blackmon and Carter “directly 

contradicted” Durant’s and Harris’ identifications, and despite Abney’s and Twiggs’ 

“all alternatives available” principle, the Superior Court ruled that Greenberg 

pursued a “reasonable trial strategy” based on the trial court’s refusal to grant 

Wallace’s continuance request.  The Superior Court’s holding not only conflicts 

with Strickland, it has the very real potential of significantly weakening the 

fundamental right to effective trial counsel as well as other fundamental rights.   
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 Specifically, based on the Superior Court’s holding, trial judges now have the 

ability to substantially impact defense counsel’s trial strategies.  This will have a 

significant and adverse impact not only on a defendant’s fundamental right to 

effective trial counsel, but also his or her right to meaningful appellate review and 

other fundamental constitutional protections.  A simple, yet entirely foreseeable, 

example exposes the slippery slope created by the Superior Court’s ruling.      

 If a trial judge has a strong tendency to summarily reject, without a hearing, 

the great majority of suppression motions filed in his court challenging a 

confession’s voluntariness, members of the local defense bar will, over time, stop 

filing suppression motions because these attorneys are certain the trial judge will 

deny their motions without a hearing and admit their clients’ confessions. 

 Based on the Superior Court’s holding, any convicted defendant who files a 

PCRA petition alleging his trial attorney was ineffective for not filing a suppression 

motion and requesting a pre-trial suppression hearing to determine the 

voluntariness of his confession, would automatically lose based on defense 

counsel’s reasoning that they quote unquote “knew” that that trial judge would 

summarily reject the suppression motion.   

 In this scenario, the Superior Court’s holding not only minimizes a 

defendant’s fundamental right to effective trial counsel, it also eviscerates his self-

incrimination and appellate review rights.  In terms of appellate review, the 
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defendants in these hypothetical cases could not raise a Fifth Amendment claim 

on direct appeal because defense counsel never challenged the voluntariness of his 

confession. Pa.R.A.P. 302(a) (issues not raised before the trial court are waived).   

 Thus, if the defendants want their Fifth Amendment claims reviewed, they 

would be forced to raise trial counsel ineffectiveness claims during PCRA 

proceedings, alleging trial counsel was ineffective for not litigating a meritorious 

Fifth Amendment claim.  Even so, if defense counsel did not file a suppression 

motion because he knew the trial judge routinely denied suppression motions, and 

therefore would have likely denied his motion, the merits of the underlying Fifth 

Amendment claim would never be completely reviewed by a court because defense 

counsel’s reasoning for not filing a suppression motion would be considered a 

reasonable trial strategy.68  

 In other words, even if the underlying Fifth Amendment claim is 

meritorious and the defendant’s illegally admitted confession prejudiced him at 

trial, the defendant cannot obtain relief based on the Superior Court’s reasoning: If 

trial counsel had a “reasonable trial strategy” for not filing a suppression motion, 

trial counsel’s decision not to file the suppression motion cannot be considered 

deficient performance.  According to the Superior Court’s reasoning, it is 

                                                           
68 Counsel emphasized the word “completely” because, like here, while the reviewing court will do 
an initial “arguable merit” analysis, if the court finds a “reasonable basis” for trial counsel’s 
decision not to file a suppression motion, the reviewing court will never address the prejudice 
issue.   
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“reasonable” for defense counsel not to file a suppression motion when he is fairly 

certain the trial judge will deny the motion, regardless of whether the motion’s 

underlying substantive or procedural issue is meritorious.  

 This situation is not limited to Fifth Amendment claims and could be 

applied to every type of motion, objection, argument and decision trial counsel 

files, makes, and presents before the trial court and it would impact every state 

and federal statutory and constitutional right afforded to criminal defendants.  

Consequently, the Superior Court’s opinion not only conflicts with Strickland, it 

requires this Court’s “prompt and definitive resolution” because the question 

presented “is one of such substantial public importance[.]” Pa.R.A.P. 1114(b)(4).  

 Second, the Superior Court “so abused its discretion” that this Court must 

intervene and exercise it “supervisory authority.” Pa.R.A.P. 1114(b)(6).  The Superior 

Court held that two of Mr. Baxter’s trial counsel claims were waived because Mr. 

Baxter did not properly preserve them.  The record clearly proves the Superior 

Court abused its discretion as its waiver findings were manifestly unreasonable 

because they have no basis in fact or the record. Commonwealth v. Jones, 826 A.2d 

900, 907 (Pa. Super. 2003).  Mr. Baxter unequivocally and repeatedly raised the 

claim regarding Greenberg’s failure to impeach Marcelis with her prior 

inconsistent testimony from Young’s trial.  Mr. Baxter cited to the Young trial 

transcripts in both his September 23, 2011 PCRA petition and September 8, 2014 
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supplemental PCRA petition.69  Despite citing to Young’s trial transcripts and 

thoroughly explaining why Greenberg was ineffective for not impeaching Marcelis 

with them, the Superior Court found this claim waived because it was “not 

contained in [Mr.] Baxter’s amended PCRA petition or addressed at the January 

2015 PCRA hearing.”70 

 The fact Server may not have raised or briefed this claim in his (counseled) 

amended PCRA petition does not mean Mr. Baxter withdrew or abandoned this 

claim.    In fact, immediately after receiving Server’s amended PCRA petition, Mr. 

Baxter filed a Grazier motion because Server failed to raise and brief “meritorious 

issues” in his September 23, 2011 PCRA petition.  Mr. Baxter has, from day one, 

recognized the significance of this issue and always pursued it due to Marcelis’ 

inconsistent testimony at his and Young’s trials.  

 The Superior Court made the same mistake regarding Mr. Baxter’s 

abandonment of counsel claim.  In his March 8, 2012 supplemental PCRA petition, 

Mr. Baxter raised one claim, alleging Greenberg abandoned him during a “critical 

stage” of his trial when Greenberg refused to appear in person or telephonically on 

February 5, 2009 when the trial court addressed the jury regarding its three 

questions.71  Despite Mr. Baxter’s properly filed March 8, 2012 supplemental 

petition, the Superior Court found the claim “not properly preserved with the 

                                                           
69 Ex. 4, pp. 2a, 4a, 26-27, 29-31; Ex. 10.  
70 Ex. 1, p. 26 (emphasis added).   
71 Ex. 5.  
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PCRA court” because Mr. Baxter “did not raise” the claim “in his PCRA petition” or 

“at the PCRA evidentiary hearing,” rather Mr. Baxter “raised” this claim “for the 

first time on the appeal.”  

REASONS FOR ALLOWING APPEAL 

I.  THE SUPERIOR COURT’S LEGAL CONCLUSION THAT MARK 
 GREENBERG HAD A REASONABLE TRIAL STRATEGY NOT TO 
 REQUEST BENCH WARRANTS FOR GREGORY BLACKMON AND KYLE 
 CARTER CONFLICTS WITH STRICKLAND AND PIERCE 
 

A. The Duty to Explore and Use All Available Alternatives to Assure 
 the Jury Hears Testimony from Witnesses Capable of Casting 
 Doubt on the Accuracy and/or Truthfulness of the 
 Commonwealth’s Primary Witnesses 
 

 When the Commonwealth’s case “is… dependent upon the credibility of its 

witnesses, trial counsel must explore the testimony of any witness… whose 

testimony might cast doubt on the testimony of the Commonwealth’s witnesses.” 

Commonwealth v. Nock, 606 A.2d at 1382 (emphasis added).  Which is why “[i]n a 

case where virtually the only issue is the credibility of the Commonwealth’s witness 

versus that of the defendant, failure to explore all alternatives available to assure 

that the jury heard the testimony of a known witness who might be capable of 

casting a shadow upon the Commonwealth witness’s truthfulness is ineffective 

assistance of counsel.” Commonwealth v. Abney, 350 A.2d at 410 (emphasis in 

original); Commonwealth v. Twiggs, 331 A.2d at 443.  
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 The Commonwealth’s case depended primarily on Durant’s, Harris’, and 

Marcelis’ credibility.  If the jury found Durant’s and Harris’ identifications accurate 

and credible, the jury could then use this credibility finding to find Marcelis’ 

testimony credible, i.e., if Durant and Harris correctly identified the gunmen as 

Mr. Baxter and McBride, Marcelis’ testimony must be true.   

 Based on Greenberg’s direct appeal brief, he knew the Commonwealth’s case 

hinged entirely on Durant’s, Harris’, and Marcelis’ credibility which is why he 

challenged the trial court’s refusal to grant a continuance.  Greenberg knew 

Blackmon’s and Carter’s exculpatory testimony was “capable of casting a shadow 

upon the truthfulness” of Durant’s, Harris’, and Marcelis’ testimony. 

Commonwealth v. Abney, 350 A.2d at 410; Commonwealth v. Twiggs, 331 A.2d at 

443.  As a result, Greenberg had a duty to utilize “all alternatives available to assure 

that the jury heard” Blackmon’s and Carter’s exculpatory testimony, which would 

have included exercising Mr. Baxter’s compulsory process rights by requesting 

bench warrants for Blackmon and Carter. Id.  

 B.  Reasonable Trial Strategy 

  The Superior Court said Greenberg should have requested bench warrants 

because Blackmon’s and Carter’s testimony “directly contradicted” Durant’s and 

Harris’ identifications.  Despite this finding, the Superior Court said Greenberg’s 

decision not to request bench warrants was a “reasonable trial strategy” because 
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the trial court had already denied the continuance request and Greenberg felt 

certain it would deny a bench warrant request.  The Superior Court’s “reasonable 

basis” analysis is wrong and conflicts with Strickland and this Court’s trial counsel 

ineffectiveness jurisprudence.  

 To prevail on an ineffectiveness claim, Mr. Baxter must demonstrate that 

trial counsel performed deficiently and the deficient performance prejudiced him. 

Strickland v. Washington, 466 U.S. 668, 687 (1984).  The deficiency prong “requires 

showing that counsel made errors so serious that counsel was not functioning as 

the ‘counsel’ guaranteed the defendant by the Sixth Amendment.” Strickland v. 

Washington, 466 U.S. at 687.  The prejudice prong requires showing “a reasonable 

probability that, but for counsel’s unprofessional errors, the result of the 

proceeding would have been different.  A reasonable probability is one sufficient to 

undermine confidence in the outcome.” Id. at 694. 

 Under state law, a petitioner must show: (1) the underlying legal claim is of 

arguable merit, (2) counsel’s action or inaction lacked any objectively reasonable 

basis designed to effectuate his client’s interest, and (3) prejudice. Commonwealth 

v. Pierce, 527 A.2d 973, 975–976 (Pa. 1987).  Though slightly different, Pierce and 

Strickland are substantively the same. Commonwealth v. Spotz, 870 A.2d 822, 829 

(Pa. 2005).   
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 When assessing whether trial counsel had a “reasonable basis” for his act or 

omission, the question is not whether there were other courses of action available, 

but rather “whether counsel’s decision had any basis reasonably designed to 

effectuate his client’s interest.” Commonwealth v. Williams, 141 A.3d 440, 463 (Pa. 

2016).  Put differently, the issue is “whether counsel made an informed choice, 

which at the time the decision was made reasonably could have been considered to 

advance and protect [the] defendant’s interests.” Commonwealth v. Dunbar, 470 

A.2d 74, 77 (Pa. 1983) (emphasis added).  Trial counsel’s action or omission will be 

considered unreasonable if the petitioner establishes “that an alternative not 

chosen offered a potential for success substantially greater than the course actually 

pursued.” Commonwealth v. Howard, 719 A.2d 233, 237 (Pa. 1998). 

 Greenberg’s decision not to request bench warrants was not “designed to 

effectuate” Mr. Baxter’s compulsory process, effective counsel, and fair trial 

interests. Commonwealth v. Williams, 141 A.3d at 463.  Likewise, Greenberg’s 

decision did not and could not “advance and protect” Mr. Baxter’s compulsory 

process, effective counsel, and fair trial interests. Commonwealth v. Dunbar, 470 

A.2d at 77.  To the contrary, Greenberg’s decision extinguished his compulsory 

process interest and significantly impaired his effective counsel and fair trial 

interests.  In the end, Greenberg’s decision was designed to “advance and protect” 

his own interests, not Mr. Baxter’s.  Greenberg simply did not want to be rejected 
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by the trial court in open court, like Wallace when he requested a continuance.  

Greenberg saw and heard how the trial court reacted to Wallace’s request and he 

did not want to be on the other end of another tongue lashing by the trial court.  

 Lastly, the “alternative not chosen,” i.e., requesting bench warrants for 

Blackmon and Carter, “offered a potential for success substantially greater than the 

course actually pursued.” Commonwealth v. Howard, 719 A.2d at 237.  Indeed, the 

Superior Court’s finding that Greenberg “should have requested” bench warrants 

proves this very point.72  If Greenberg “should have requested” bench warrants, 

then he “should have requested” bench warrants.  End of story.  It is illogical to 

say, in one breath, that counsel “should have” done something on his client’s 

behalf, but then, in a second breath, find that trial counsel “did not have to do” 

what it “should have” in the first place.     

 Greenberg “should have” requested bench warrants because the likelihood 

of an acquittal would have been “substantially greater” had the jury heard 

Blackmon’s and Carter’s exculpatory testimony because, as illustrated below, their 

testimony “directly contradicted” several critical aspects of Durant’s and Harris’ 

identifications: 

 

 

 
                                                           
72 Ex. 1, p. 17.  
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Harris/ Durant Carter/ Blackmon 

1. The gunmen’s hoods did not 
cover their faces. 

1. The gunmen’s hoods were pulled 
tightly around their heads, making 
it impossible to see their faces. 

2. Harris and Durant didn’t run, 
but stared at the gunmen 
throughout the shooting. 

2. Everyone ran from the schoolyard; 
no one stood and watched the 
gunmen.  

3. Harris and Durant both 
immediately recognized Mr. 
Baxter as one of the gunmen.  

3. Both gunmen were 6’1” or taller, 
meaning neither could be Mr. 
Baxter. 

 

4. When Blackmon and Carter 
returned to the courts several 
minutes after the shooting, they 
saw and heard Harris accuse Malik 
Ware of being one of the gunmen. 

 

 Even if the trial court denied Greenberg’s request, the compulsory process 

case law supported Mr. Baxter’s bench warrant argument.  Again, the Superior 

Court’s finding that Greenberg “should have” requested bench warrants proves this 

point.  If the compulsory process case law did not support Mr. Baxter’s bench 

warrant argument, the Superior Court would have ended its analysis at the 

“arguable merit” prong; it did not.  Rather, it said Mr. Baxter’s claim had “arguable 

merit” and said Greenberg “should have” requested bench warrants, meaning the 

Superior Court found Blackmon’s and Carter’s testimony “material” and “capable of 

affecting the outcome of [Mr. Baxter’s] trial.” Ex. 1, p. 11 (quoting Commonwealth v. 

McKenzie, 581 A.2d 655, 657 (1990) (citing United States v. Valenzuela-Bernal, 458 

U.S. 858 (1982)).   
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 Consequently, even if the trial court denied Greenberg’s request, Greenberg 

would have preserved a meritorious issue for direct appeal, which is what “effective 

trial counsel” is constitutionally obligated to do in these situations. Martinez v. 

Ryan, 566 U.S. at 12 (“Effective trial counsel preserves claims to be considered on 

appeal.”).  Greenberg’s ineffectiveness, therefore, adversely impacted Mr. Baxter’s 

trial and direct appeal.   

 In short, Greenberg’s decision not to request bench warrants was objectively 

unreasonable and prejudicial.  There is a reasonable probability the outcome of 

Mr. Baxter’s trial would have been different had Blackmon and Carter both told 

the jury (1) Mr. Baxter could not have been either of the gunmen because both 

were much taller than Mr. Baxter and (2) Harris actually identified someone other 

than Mr. Baxter and McBride, i.e., Malik Ware, only minutes after the shooting and 

before identifying Mr. Baxter.  Both facts would have significantly undermined 

Durant’s and Harris’ identifications, which in turn would have impacted the jury’s 

assessment of Marcelis’ credibility and believability, i.e., if Mr. Baxter cannot be 

either of the gunmen, as Blackmon and Carter testified, then Marcelis must be 

lying and is not credible.  Consequently, in the absence of Blackmon’s and Carter’s 

exculpatory testimony, this Court can have no confidence in Mr. Baxter’s 

conviction warranting a new trial.  
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 Accordingly, because the Superior Court’s “reasonable basis” analysis 

conflicts with Strickland and Pierce and because the absence of Blackmon’s and 

Carter’s testimony undermines confidence in his conviction, Mr. Baxter 

respectfully requests the Court to grant his appeal so it can thoroughly review the 

Superior Court’s legal analysis and determine, de novo, that Greenberg did not 

have a “reasonable basis” for not requesting bench warrants. 
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II.  THE SUPERIOR COURT ABUSED ITS DISCRETION BECAUSE IT 
 ERRONEOUSLY FOUND TWO CLAIMS NOT PROPERLY PRESERVED, 
 WHEN THESE CLAIMS WERE, IN FACT, TIMELY AND PROPERLY 
 RAISED AND PRESERVED BEFORE THE PCRA COURT 
 

A.  Mr. Baxter’s Ineffectiveness Claim Regarding the Failure to 
 Impeach Rachel Marcelis with Her Prior Inconsistent Testimony 
 From Cordell Young’s Trial  
 

 Contrary to the Superior Court’s finding, Mr. Baxter timely and properly 

raised this claim in his September 23, 2011 PCRA petition.73  Mr. Baxter titled claim 

4, “Trial counsel violated appellant’s constitution amendment 6 [sic], right to 

effective assistance, for failing to interview, investigate, and discover that Rachel 

Marcelis gave a prior inconsistent statement and was given immunity,”74 and 

alleged, “Trial counsel prejudiced Appellant for not investigating Marcelis to 

discover her prior inconsistent testimony at Cordell Young’s trial and the fact she 

was given immunity which would have contradicted her testimony and attached 

her credibility.”75   

 Mr. Baxter raised the identical claim in his September 8, 2014 supplemental 

PCRA petition.76  In the facts/argument section of this claim, Mr. Baxter alleged,  

Regarding Marcelis’ prior inconsistent statement, pr[ior] 
to Appellant’s trial[,] Marcelis testif[ied] at Cordell 
Young’s (CP-51-CR-0013578-2007) on June 10, 2008.  The 
relationship between Cordell Young’s trial and 
Appellant’s trial is the [May 2, 2007] statement given to 

                                                           
73 Ex. 4, pp. 2a, 4a, 22, 26-27, 29-31.  
74 Ex. 4, p. 22.  
75 Ex. 4, p. 22 (emphasis added) 
76 Ex. 10.  
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Philadelphia detectives from Marcelis which contains 
here statement regarding both incidents.  At Young’s 
trial[,] the record reflects Marcelis’ testimony to be 
contrary to her testimony at Appellant’s trial, which 
constitutes a prior inconsistent statement… In the 
present matter this prior inconsistent statement could 
have indeed been used as impeachment evidence as well 
as substantive evidence.  Marcelis’ prior inconsistent 
statement was made under oath at a prior legal 
proceeding and counsel was aware of this evidence.  Had 
counsel attacked Marcelis’ credibility with this evidence, 
casting doubt on this witness’s truth and veracity, the 
outcome of the proceedings would have surely been 
different.77 
 

 The Superior Court, therefore, “so abused its discretion as to call for the 

exercise of… [this] Court’s supervisory authority[.]” Pa.R.A.P. 1114(6). 

 This meritorious claim was properly preserved.  Undermining Marcelis’ 

testimony and credibility would have called into question Harris’ and Durant’s 

identifications.  If the jury had doubts or concerns with their identifications, 

Marcelis’ testimony eliminated them.  The same can be said regarding Marcelis’ 

testimony.  If the jury had doubts or concerns with her testimony, Harris’ and 

Durant’s identifications eliminated them.   

 For instance, based on Marcelis’ testimony, a crowd of people from the 

basketball courts ran alongside Mr. Baxter and McBride as they made their way 

toward her SUV running south on 15th Street toward Westmoreland Street, yet no 

one reported running alongside the gunmen or seeing them get into a large white 

                                                           
77 Ex. 10, pp. 3-4.  



38 
 

SUV.78  Officer Donald West, the first responding officer, who heard the gunshots 

from 16th Street and Ontario Street, did not see a white SUV or people running in 

the direction Marcelis claimed they were running. 79   Harris’ and Durant’s 

identifications, however, mooted any doubts these inconsistencies likely created. 

 In short, Marcelis’ testimony had a symbiotic relationship with Harris’ and 

Durant’s testimony because, individually, they had a hard time proving guilt 

beyond a reasonable doubt, but, collectively, they made each other’s testimony 

stronger and more convincing.  Consequently, it was imperative for Greenberg to 

develop and present evidence capable of undermining Marcelis’ credibility, and 

there was no better way to do this than to impeach her with her prior inconsistent 

testimony from Cordell Young’s trial.  

  Marcelis repeatedly testified at Young’s trial that her May 2, 2007 statement 

was false and that she lied to detectives because detectives used coercive 

interrogation tactics on her for thirty-six hours.  Marcelis testified she finally broke 

down and concocted a statement out of thin air so detectives would let her go 

home.  Marcelis also said she falsely implicated Cordell Young, her on-again, off-

again boyfriend, because she was mad at him at the time.80   

 

                                                           
78 NT, Trial, 1/30/2009, at 134.  
79 NT, Trial, 1/30/2009, at 169-178.  
80 Ex. 14. 
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 Accordingly, if detectives coaxed and coerced Marcelis to falsely implicate 

Cordell Young in connection with Fatima Whitfield’s murder, detectives surely 

could have coaxed and coerced her to falsely implicate two other people in 

connection with Demond Brown’s murder, i.e., Mr. Baxter and McBride.  If 

Marcelis could so easily fabricate a false narrative regarding Fatima Whitfield’s 

homicide to protect her own interests, then logically, there is no doubt she could 

have easily done the same thing to Mr. Baxter and McBride in connection with 

Demond Brown’s homicide.  McBride, moreover, is Cordell Young’s younger 

brother.  If Marcelis was so angry with Cordell Young that she did not think twice 

about falsely implicating him in a murder case, Marcelis’ anger could have easily 

extended to Young’s siblings and family members, including McBride, as well as 

Young’s and McBride’s friends, including Mr. Baxter.    

 Had the jury known Marcelis was this vindictive, selfish, and heartless, the 

jury would have viewed her testimony with much greater skepticism and afforded 

it far less weight and credibility.  This, in turn, would have cast doubt on Durant’s 

and Harris’ identifications.  Thus, had Greenberg impeached Marcelis with her 

prior inconsistent testimony from Young’s trial, there is a reasonable probability 

the outcome of Mr. Baxter’s trial would have been different.   
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 B.  Mr. Baxter’s Abandonment of Counsel Claim 
 
 Contrary to the Superior Court’s finding, Mr. Baxter timely and properly 

raised this claim in his March 8, 2012 supplemental PCRA petition.81  Indeed, the 

sole claim raised in this petition is the abandonment of counsel claim.82  Moreover, 

Gary Server briefed this claim in his (counseled) amended PCRA petition.83  The 

Superior Court, therefore, “so abused its discretion as to call for the exercise of… 

[this] Court’s supervisory authority[.]” Pa.R.A.P. 1114(6).  

 This meritorious claim was properly preserved. Mr. Baxter had a right to 

have counsel present at all “critical stages” of his trial. Montejo v. Louisiana, 556 

U.S. 778, 786 (2009).  A “critical stage” is one that holds “significant consequences 

for the accused,” Bell v. Cone, 535 U. S. 685, 696 (2002); accord Mempa v. Rhay, 389 

U.S. 128, 135 (1967), like when the trial court has the “opportunity” to “exercise… 

judicial discretion” or when “certain legal rights may be lost if not exercised at that 

stage.” Commonwealth v. Johnson, 828 A.2d 1009, 1014 (Pa. 2003).  Counsel’s 

presence “is essential” during these “critical stages” because “they are the means 

through which” their client can vindicate those trial rights afforded to them under 

the U.S. and Pennsylvania Constitutions. United States v. Cronic, 466 U.S. 648, 653 

(1984).    

                                                           
81 Ex. 5.  
82 Ex. 5, p. 1.  
83 Ex. 7, pp. 2-3.  
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 If trial counsel is “totally absent” from a critical stage, prejudice is presumed, 

United States v. Cronic, 466 U.S. at 659 n.25, because prejudice, in these situations, 

is “so likely” that the “cost of litigating” the effect of trial counsel’s complete 

absence “is unjustified.” Id. at 658.  The Court may also presume prejudice if trial 

counsel “entirely fails to subject the prosecution’s case to meaningful adversarial 

testing.” Id. at 659; accord Bell v. Cone, 535 U.S. at 695.   

 The trial court’s jury instructions represent a critical stage, Commonwealth 

v. Johnson, 828 A.2d at 1014, because trial courts have broad discretion in phrasing 

their charges, Commonwealth v. Hawkins, 701 A.2d 492, 511 (Pa. 1997), and trial 

counsel “may object to the instructions or suggest an alternative wording.” 

Commonwealth v. Johnson, 828 A.2d at 1014.  Moreover, “[r]egardless of whether 

the instructions were initial, supplemental, or reiterative,” counsel’s total absence 

“when the jury is being instructed on the law of the case impugns the fairness and 

impartiality of the trial itself.” Id. at 1014.  Jury deliberations also constitute a 

critical stage, Commonwealth v. D'Amato, 856 A.2d 806, 822 (Pa. 2004), “when 

communications between the trial court and the jury… become necessary, 

including instances in which the jury has questions, requests, or considers itself 

deadlocked.” Commonwealth v. Williams, 959 A.2d 1272, 1280 (Pa. Super. 2008).   
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 Greenberg was “totally absent,” United States v. Cronic, 466 U.S. at 659 n.25, 

on February 5, 2009 during a “critical stage,” i.e., when the trial court received and 

addressed the jury’s three questions, Commonwealth v. Johnson, 828 A.2d at 1014, 

Commonwealth v. Williams, 959 A.2d at 1280, meaning prejudice is presumed. 

United States v. Cronic, 466 U.S. at 659 n.25.  Greenberg’s standby counsel, Michael 

Doyle, did not eliminate the constitutional violation or the presumption of 

prejudice.   

 First, Doyle never entered his appearance and this Court “do[es] not approve 

of an attorney sending stand-in counsel, whose appearance has not been entered, 

to represent his or her client during criminal proceedings[.]” Commonwealth v. 

D’Amato, 518, 856 A.2d at 823.  Second, Doyle never consulted with Mr. Baxter, 

never read the discovery, including Marcelis’ May 2, 2007 statement, and had no 

criminal law experience “whatsoever.”84  Because Doyle (1) knew nothing about Mr. 

Baxter’s case, (2) only had three years of legal experience, (3) none of which 

concerned criminal matters, and (4) Greenberg specifically instructed him not to 

act on Mr. Baxter’s behalf, but to defer all questions to McBride’s attorney, it was 

impossible for Doyle to provide the “assistance of counsel” envisioned and 

required under the U.S. and Pennsylvania Constitutions.   

                                                           
84 NT, Trial, 2/5/2009, at 16.  
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 Consequently, despite Doyle’s presence in court on February 5, 2009, 

Greenberg was still “totally absent” from a “critical stage” of Mr. Baxter’s trial and 

prejudice must be presumed. 

 CONCLUSION 

 WHEREFORE, Mr. Baxter respectfully requests this Court to exercise its 

discretion and allow his appeal so it can review the Superior Court’s November 17, 

2016 opinion and grant the relief entitled to Mr. Baxter.   

  Respectfully submitted this the 17th day of December, 2016.  

/s/Craig M. Cooley 
       COOLEY LAW OFFICE 
       1308 Plumdale Court 
       Pittsburgh, PA 15239 
       Pa. Bar. No. 315673 
       647-502-3401 (cell) 
         919-228-6333 (office)  
       919-287-2531(fax) 
       craig.m.cooley@gmail.com  
       www.pa-criminal-appeals.com   

 
CERTIFICATE OF SERVICE 

 
 On December 17, 2016, counsel e-filed Mr. Baxter’s Petition for Allowance of 
Appeal (“PAA”)via PAC-File.  Once e-filed the Commonwealth received email 
notification of the filing as well as PDF copy of Mr. Baxter’s PAA.  
 

CERTIFICATE OF COMPLIANCE 

 Pursuant to Pa.R.A.P. 1115(f), counsel certifies Mr. Baxter’s PAA is under 
9,000 words.  
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